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M r .  J u s t i c e  John Conway Harr ison d e l i v e r e d  t h e  Opinion of 
t h e  Court .  

c his i s  an appea l  from an a c t i o n  brought  i n  Missoula 

County ~ i s t r i c t  Court  f o r  t h e  recovery of c e r t a i n  monies 

a l l e g e d l y  owed t o  North Dakota S t a t e  Un ive r s i t y  on a  con- 

t r a c t  f o r  t h e  promotion of a  rock conce r t .  Summary judgment 

was e n t e r e d  i n  f avo r  of  respondent  S t a t e  of North Dakota. 

Appel lan t  Newberger appea l s  from t h e  g r a n t i n g  of t h e  motion 

f o r  summary judgment. 

Appel lan t ,  through h i s  bus ines s ,  Amusement Conspiracy,  

promotes rock c o n c e r t s  a t  s e v e r a l  u n i v e r s i t i e s  and c o l l e g e s  

throughout  t h e  Northwest. Appel lan t  i s  a  r e s i d e n t  of t h e  

S t a t e  of C a l i f o r n i a  wi th  h i s  p r i n c i p a l  o f f i c e s  l o c a t e d  i n  

Encino, C a l i f o r n i a .  Appel lan t  e n t e r e d  i n t o  a  c o n t r a c t  w i t h  

North Dakota S t a t e  Un ive r s i t y  t o  promote a  rock c o n c e r t  a t  

t h e  Un ive r s i t y  i n  Fargo,  North Dakota, on February 13 ,  1979. 

The c o n t r a c t  con ta ined  a  c l a u s e  which provided t h a t ,  i n  t h e  

even t  of c a n c e l l a t i o n  of t h e  c o n c e r t ,  proceeds from advance 

t i c k e t  s a l e s  and c e r t a i n  promotion expenses would be r e -  

funded. Due t o  t h e  i l l n e s s  of one of t h e  performers ,  t h e  

rock c o n c e r t  was never he ld .  A s  a  r e s u l t  of t h e  c a n c e l l a -  

t i o n ,  a p p e l l a n t  a l l e g e d l y  owed monies f o r  promotion expenses 

and advance t i c k e t  sales. 

On March 2 ,  1979, respondent  f i l e d  a  complaint  i n  t h e  

D i s t r i c t  Court  of t h e  Four th  J u d i c i a l  D i s t r i c t ,  i n  and f o r  

t h e  County of Missoula,  t o  recover  t h e  monies a l l e g e d l y  

owed. The complaint  was f i l e d  i n  Missoula County because 

a p p e l l a n t  was a c t i v e l y  promoting another  rock c o n c e r t  a t  t h e  

Un ive r s i t y  of Montana f i e ldhouse  i n  Missoula.  The c o n c e r t  

was scheduled t o  be he ld  on March 2 ,  1979. I n  f i l i n g  t h e  

complaint ,  respondent  caused a  summons t o  be i s sued .  



However, a p p e l l a n t  was never p e r s o n a l l y  served wi th  t h e  

summons. 

I n  a d d i t i o n  t o  t h e  complaint ,  respondent  a l s o  f i l e d  an  

a f f i d a v i t  i n  suppor t  of a  prejudgment w r i t  of  a t tachment .  

Respondent sought  t o  a t t a c h  t h e  proceeds of t h e  Missoula 

c o n c e r t  t o  t h e  e x t e n t  t h a t  they  would s a t i s f y  t h e  d e b t  

a l l e g e d l y  owed t o  North Dakota S t a t e  Un ive r s i t y .  A f t e r  

test imony was taken a t  a  hear ing ,  t h e  D i s t r i c t  Court  i s s u e d  

an  o r d e r  f o r  a  w r i t  of  a t tachment ,  and t h e  proceeds of  t h e  

Missoula c o n c e r t  w e r e  a t t a c h e d  i n  t h e  amount reques ted .  

On March 5, a p p e l l a n t ,  through h i s  counse l ,  appeared t o  

d i s c h a r g e  t h e  w r i t  of a t tachment  on t h e  ground t h a t  it was 

improper ly  and i r r e g u l a r l y  i s sued .  Appel lan t  argued t h a t  

t h e  w r i t  should be  d i scharged  because it  was accompanied 

on ly  by one under taking,  t h e  s u r e t y ,  and s e c t i o n  27-18-204, 

MCA, r e q u i r e d  t h a t  it be accompanied by two. The motion t o  

d i scha rge  was denied.  On March 28, 1979, a p p e l l a n t  aga in  

appeared be fo re  t h e  Distr ict  Court  and moved t h a t  t h e  a c t i o n  

be  dismissed f o r  improper venue and l a c k  of j u r i s d i c t i o n .  

Tha t  motion, too ,  was denied.  

P r i o r  t o  a p p e l l a n t ' s  motion t o  d i s m i s s ,  on March 20, 

1979, respondent  f i l e d  a r e q u e s t  f o r  t h i r t e e n  admiss ions  

from a p p e l l a n t .  Appel lan t ,  however, d i d  n o t  respond t o  t h e  

r e q u e s t s .  On June 2 1 ,  1979, respondent  n o t i f i e d  a p p e l l a n t ,  

because t h e r e  had been a  f a i l u r e  t o  answer t h e  r e q u e s t s  

w i t h i n  t h e  t i m e  provided by law, t h a t  t h e  m a t t e r s  would be 

deemed admit ted.  Again, a p p e l l a n t  d i d  n o t  respond. 

On J u l y  1 7 ,  1979, respondent  f i l e d  a  motion f o r  summary 

judgment, based upon t h e  admissions which had been ob ta ined .  

Appel lan t  then f i l e d  on August 13 ,  1979, a  motion f o r  t h e  

withdrawal of  p rev ious  admiss ions  and a r e q u e s t  f o r  an  



ex tens ion  of t i m e  s o  t h a t  t h e  answers could be f i l e d .  A 

hea r ing  was he ld  w i th  r e s p e c t  t o  t h e  motions f i l e d  by t h e  

p a r t i e s  on August 23, 1979. The D i s t r i c t  Court  denied 

a p p e l l a n t ' s  motion f o r  l e a v e  t o  f i l e  answers and e n t e r e d  

summary judgment f o r  respondent.  

Appel lan t  r a i s e s  t h r e e  i s s u e s  f o r  ou r  c o n s i d e r a t i o n  on 

t h i s  appeal :  

(1) Whether t h e  D i s t r i c t  Court  e r r e d  i n  denying appel-  

l a n t ' s  motion t o  d i smis s  f o r  l a c k  of j u r i s d i c t i o n ?  

( 2 )  Whether t h e  D i s t r i c t  Court  e r r e d  i n  denying appel-  

l a n t ' s  motion f o r  l e a v e  t o  f i l e  answers t o  r e sponden t ' s  

r e q u e s t s  f o r  admissions? 

( 3 )  Whether t h e  D i s t r i c t  Court  e r r e d  i n  cont inu ing  t h e  

w r i t  of a t tachment  over  l i e n s  which may p o s s i b l y  have been 

s u p e r i o r  t o  r e sponden t ' s  i n t e r e s t  i n  t h e  a t t a c h e d  proceeds? 

A p p e l l a n t ' s  f i r s t  i s s u e  i s  t o  t h e  e f f e c t  t h a t  t h e  

D i s t r i c t  Court  lacked - i n  personam j u r i s d i c t i o n  over him. 

Appel lan t  i s ,  of  course ,  a nonres iden t ,  and - i n  personam 

j u r i s d i c t i o n  i s  confe r r ed  over  nonres iden t s  by Montana's 

"long-arm s t a t u t e , "  Rule 4B,  M.R.Civ.P., provided t h a t  

c e r t a i n  c r i t e r i a  a r e  m e t .  That  r u l e  p rov ides  i n  p e r t i n e n t  

p a r t :  

"Al l  persons  found w i t h i n  t h e  s t a t e  of Montana 
a r e  s u b j e c t  t o  t h e  j u r i s d i c t i o n  of t h e  c o u r t s  
of  t h i s  s t a t e .  I n  a d d i t i o n ,  any person i s  sub- 
j e c t  t o  t h e  j u r i s d i c t i o n  of t h e  c o u r t s  of t h i s  
s t a t e  a s  t o  any c l a im  f o r  r e l i e f  a r i s i n g  from 
t h e  doing pe r sona l ly ,  through an  employee, o r  
through an agent ,  of  any of t h e  fo l lowing  a c t s :  

" ( a )  t h e  t r a n s a c t i o n  of  any bus ines s  w i t h i n  
t h i s  s t a t e ;  

" ( c )  t h e  ownership, u se  o r  possess ion  of any 
p rope r ty ,  o r  of any i n t e r e s t  t h e r e i n ,  s i t u a t e d  
w i t h i n  t h i s  s t a t e ;  



" (e) e n t e r i n g  i n t o  a  c o n t r a c t  f o r  s e r v i c e s  t o  
be  rendered o r  m a t e r i a l s  t o  be fu rn i shed  i n  t h i s  
s ta te  by such person;  " 

I n  i n t e r p r e t i n g  s t a t e  "long-arm" s t a t u t e s ,  w e  have 

s t a t e d  t h a t  t h e  de te rmina t ion  of whether a  c o u r t  may assume 

j u r i s d i c t i o n  over  a nonres iden t  defendant  w i thou t  o f fending  

t h e  p r i n c i p l e s  of  due p roces s  i s  a  two-step process .  "The 

c o u r t  must f i r s t  look t o  t h e  s tate s t a t u t e  t o  determine 

whether t h e  s t a t u t e  p rov ides  f o r  t h e  e x e r c i s e  of j u r i s d i c -  

t i o n  under t h e  p a r t i c u l a r  f a c t s  of t h e  c a s e ,  and second,  t h e  

c o u r t  must determine whether i t  would of fend  due p roces s  t o  

a s s e r t  j u r i s d i c t i o n .  " May v .  F igg ins  (1980) , - Mont. 

, 607 P.2d 1132, 1134, 37 St.Rep. 493, 495, quot ing  2  

Moore's Fede ra l  P r a c t i c e  114.41-1 [ I ]  a t  4 -421 .  W e  have a l s o  

recognized t h a t  t h e r e  i s  a  p r e v a i l i n g  t r e n d  toward expanding 

t h e  p e r m i s s i b l e  scope of s t a t e  j u r i s d i c t i o n  t o  t h e  f u l l e s t  

e x t e n t  p o s s i b l e .  May v.  F igg ins ,  supra ,  607 P.2d a t  1134, 

37 St.Rep. a t  496; P r e n t i c e  Lumber Company v .  Spahn (1970) ,  

156 Mont. 68, 76, 474 P.2d 1 4 1 ,  145. 

The b a s i c  r u l e  w i th  regard  t o  due p roces s  l i m i t a t i o n s  

imposed upon a  s t a t e ' s  power t o  e x e r c i s e  - i n  personam j u r i s -  

d i c t i o n  over  a  nonres iden t  defendant  was s t a t e d  i n  t h e  

landmark case of  I n t e r n a t i o n a l  Shoe Co. v .  S t a t e  of Washington 

". . . due p roces s  r e q u i r e s  on ly  t h a t  i n  o r d e r  t o  
s u b j e c t  a  defendant  t o  a  judgment i n  personam, 
i f  he be n o t  p r e s e n t  w i th in  t h e  t e r r i t o r y  of t h e  
forum, he have c e r t a i n  minimum c o n t a c t s  wi th  it 
such t h a t  t h e  maintenance of t h e  s u i t  does  n o t  
o f f end  ' t r a d i t i o n a l  no t ions  of f a i r  p l ay  and 
s u b s t a n t i a l  j u s t i c e . ' "  I n t e r n a t i o n a l  Shoe, sup ra ,  
326 U.S. a t  316. 

The Supreme Court  went on t o  e l a b o r a t e  t h e  requirements  

of  t h e  "minimum c o n t a c t s "  test :  



"Whether due p roces s  i s  s a t i s f i e d  must depend 
r a t h e r  on t h e  q u a l i t y  and n a t u r e  of t h e  a c t i v i t y  
i n  r e l a t i o n  t o  t h e  f a i r  and o r d e r l y  adminis t ra -  
t i o n  of t h e  laws which it was t h e  purpose of t h e  
due p roces s  c l a u s e  t o  i n s u r e .  That  c l a u s e  does  
n o t  contemplate t h a t  a s t a t e  may make a b ind ing  
judgment i n  personam a g a i n s t  an  i n d i v i d u a l  o r  
c o r p o r a t e  defendant  w i th  which t h e  s t a t e  has no 
c o n t a c t s ,  t ies  o r  r e l a t i o n s  . . . 
"But t o  t h e  e x t e n t  t h a t  a  c o r p o r a t i o n  e x e r c i s e s  
t h e  p r i v i l e g e  of conducting a c t i v i t i e s  w i t h i n  a 
s t a t e ,  i t  en joys  t h e  b e n e f i t s  and t h e  pro tec-  
t i o n  of t h e  l a w s  of  t h a t  S t a t e .  The e x e r c i s e  of  
t h a t  p r i v i l e g e  may g i v e  rise t o  o b l i g a t i o n s ;  and,  
s o  f a r  a s  t hose  o b l i g a t i o n s  arise o u t  of o r  a r e  
connected wi th  t h e  a c t i v i t i e s  w i t h i n  t h e  s t a t e ,  
a  procedure  which r e q u i r e s  t h e  c o r p o r a t i o n  t o  
respond t o  a  s u i t  brought  t o  en fo rce  them can,  
i n  most i n s t a n c e s ,  ha rd ly  be s a i d  t o  be undue." 
I n t e r n a t i o n a l  Shoe, supra ,  326 U.S. a t  319. 

The d o c t r i n e  of s t a t e  j u r i s d i c t i o n  over  a  nonres iden t  

defendant  has  s i n c e  been developed i n  a  long l i n e  of ca ses .  

See Hanson v .  Denckla (1958) ,  357 U.S. 235, 78 S.Ct. 1228, 2  

L.Ed.2d 1283; M c G e e  v.  I n t e r n a t i o n a l  L i f e  I n s .  Co. (1957) ,  

355 U.S. 220, 78 S.Ct. 199, 2 L.Ed.2d 223; Pe rk ins  v .  Ben- 

q u e t  Consol idated Mining Co. (1952) ,  342 U.S. 437, 72 S.Ct. 

413, 96 L.Ed. 485; L.D. Reeder Con t r ac to r s  v.  Higgins In-  

d u s t r i e s ,  Inc .  ( 9 t h  C i r .  1959) ,  265 F.2d 768; T r a v e l e r s  

Hea l th  Ass 'n .  v.  V i r g i n i a  ex  r e l .  S t a t e  Corpora t ion  Comm'n 

I f  a  non res iden t  de fendan t ' s  a c t i v i t i e s  w i t h i n  a s t a t e  

a r e  " s u b s t a n t i a l "  o r  "cont inuous and s y s t e m a t i c , "  t h e r e  i s  a  

s u f f i c i e n t  r e l a t i o n s h i p  between t h e  defendant  and t h e  s ta te  

t o  suppor t  j u r i s d i c t i o n  even though t h e  cause  of a c t i o n  i s  

d i s t i n c t  from, u n r e l a t e d  t o ,  o r  does n o t  ar ise o u t  of t h e  

d e f e n d a n t ' s  a c t i v i t y  w i t h i n  t h e  forum s t a t e .  Pe rk ins ,  

sup ra ,  342 U.S. a t  446-447; W e l l s  Fargo & Co. v.  Wells Fargo 

Express Co. ( 9 t h  C i r .  1977) ,  556 F.2d 413; Data D i s c . ,  Inc .  

v.  Systems Tech. Assoc.,  Inc .  ( 9 t h  C i r .  1977) ,  557 F.2d 

1280; s e e  a l s o  Annot., 2 L.Ed.2d 1664, 1670. 



Applying t h e s e  p r i n c i p l e s  t o  t h e  c a s e  a t  b a r ,  we f i n d  

a p p e l l a n t  has  s u f f i c i e n t  and s u b s t a n t i a l  "minimum c o n t a c t s "  

w i th  t h i s  s tate f o r  t h e  D i s t r i c t  Court  t o  have assumed 

j u r i s d i c t i o n  of t h i s  ma t t e r .  Appel lan t  purposely  a v a i l s  

himself  of t h e  p r i v i l e g e s  and b e n e f i t s  of t h e  l a w s  of t h i s  

s t a t e  by conducting h i s  bus iness  of promoting rock c o n c e r t s  

i n  Montana and throughout t h e  Northwest. The record  r e v e a l s  

t h a t  a p p e l l a n t  has  promoted c o n c e r t s  i n  Montana p r i o r  t o  t h e  

one i n  Missoula a t  which t h e  proceeds were a t t ached .  A s  

p a r t  of h i s  bus ines s  t r a n s a c t i o n s ,  a p p e l l a n t  a l s o  e n t e r s  

i n t o  c o n t r a c t s  f o r  s e r v i c e s  t o  be provided i n  t h i s  s t a t e .  

I t  i s  o u t  of a  similar and r e l a t e d  c o n t r a c t  t h a t  respon- 

d e n t ' s  claim f o r  r e l i e f  o r  course  of a c t i o n  arises. The 

b a s i s  of r e sponden t ' s  c l a im  is ,  t h e r e f o r e ,  n o t  t o t a l l y  

u n r e l a t e d  t o  o r  d i s t i n c t  from t h e  a c t i v i t i e s  of a p p e l l a n t  i n  

t h i s  s t a t e .  F u r t h e r ,  a t  t h e  t ime of t h i s  a c t i o n ,  a p p e l l a n t  

was i n  possess ion  of monies o r  pe r sona l  p rope r ty  i n  t h i s  

s t a t e  which were a l l e g e d  t o  have r i g h t f u l l y  belonged t o  

respondent .  I t  i s  f o r  t h i s  reason t h a t  respondent  chose t o  

f i l e  t h i s  a c t i o n  i n  Missoula.  

I t  appears ,  t h e r e f o r e ,  t h a t  a p p e l l a n t  has  "minimum 

c o n t a c t s "  w i t h  t h i s  s t a t e ;  a p p e l l a n t  w a s  found i n  Montana, 

t r a n s a c t s  bus ines s  i n  Montana, had an i n t e r e s t  i n  proceeds 

i n  Montana which were a t t a c h e d ,  and c o n t r a c t s  f o r  s e r v i c e s  

t o  be provided i n  Montana. The f a c t s  of t h i s  c a s e  s a t i s f y  

t h e  requirements  of Rule 4B (1) ( a )  , (c)  and (e)  , M.R.Civ.P. 

We f i n d  f u r t h e r  t h a t ,  under t h e  c i rcumstances  of t h i s  

c a s e  and f o r  t h e  r ea sons  aforementioned,  t h e  " t r a d i t i o n a l  

n o t i o n s  of f a i r  p l a y  and s u b s t a n t i a l  j u s t i c e "  w e r e  n o t  

offended by t h e  D i s t r i c t  Court  assuming j u r i s d i c t i o n .  

Respondent, by f i l i n g  t h i s  a c t i o n ,  i n  no way sought  t o  



"vex," "harass" or "oppress" appellant by inflicting upon 

him expense or trouble not necessary to his own right to 

pursue his remedy. To the contrary, respondent chose the 

Missoula District Court because both appellant and the 

proceeds could be found there. While there may have been, 

from the choice of this forum, some inconvenience to both 

parties, it is clear that no advantages or obstacles to a 

fair trial were thereby created. To deny jurisdiction of 

this cause would be to thwart the public interest this state 

has in providing a forum for companies doing business and 

for the carrying on and enforcing of proper business prac- 

tices, such as the payment and collection of debts. See 

Prentice Lumber Company v. Spahn, supra. We find, there- 

fore, that the District Court did not err in denying appel- 

lant's motion to dismiss for lack of jurisdiction. 

In any event appellant through his counsel appeared 

without objection to jurisdiction over his person. He 

thereby waived any objection under Rule 12, M.R.Civ.P. 

Appellant's second issue concerns whether the District 

Court erred in denying appellant leave to file late answers 

to admissions which respondent had previously obtained. 

Appellant contends that there were compelling circumstances 

which explained the failure to answer, since he was hospi- 

talized for a substantial period of time. 

Respondent served on appellant requests for thirteen 

admissions pursuant to Rule 36, M.R.Civ.P.; appellant did 

not respond within the time provided by law. After respon- 

dent gave notice to appellant that the matters would be 

deemed admitted, the District Court granted respondent 

summary judgment based upon the admissions. The following 

timetable is pertinent: 



March 20 Respondent reques ted  13 admis- 
s i o n s .  No response.  

June 19  Appel lan t  h o s p i t a l i z e d .  

June 2 1  Respondent n o t i f i e d  a p p e l l a n t  
t h a t  m a t t e r s  would be  deemed 
admit ted.  No response.  

J u l y  17 Respondent moved f o r  summary 
j udgment . 

August 6  Appel lan t  r e l e a s e d  from 
h o s p i t a l .  

August 9  Appel lan t  moved f o r  l eave  t o  
f i l e  l a te  answers. 

This  Court  has  r e c e n t l y  had two occas ions  t o  d i s c u s s  

t h e  i s s u e  of whether l e a v e  t o  f i l e  l a t e  answers should have 

been al lowed when prev ious  admiss ions  had been ob ta ined  by a  

p a r t y ' s  f a i l u r e  t o  respond. He l l e r  v .  Osburnsen (1973) ,  162 

Mont. 182, 510 P. 2d 13;  Morast v .  Auble (1974) ,  164 Mont. 

100,  519 P.2d 157. I n  H e l l e r ,  t h e  D i s t r i c t  Court  al lowed a  

p a r t y  t o  f i l e  l a t e  answers because t h e  d e l a y  was caused by a  

mixup i n  o f f i c e  procedure and n o t  by bad f a i t h .  W e  upheld 

t h e  d i s c r e t i o n  of t h e  D i s t r i c t  Court ,  and, quot ing  2 Moore's 

Fede ra l  P r a c t i c e  1[15.05[21 a t  1156, s t a t e d  t h e  g e n e r a l  r u l e :  

" '  * * * F a i l u r e  t o  t a k e  any a c t i o n  w i t h i n  t h e  
pe r iod  s t a t e d  i n  t h e  r e q u e s t  r e s u l t s  i n  an ad- 
miss ion  of t h e  f a c t s  s t a t e d  t h e r e i n ,  a l though  
t h e  c o u r t  may pe rmi t  t h e  p a r t y  t o  f i l e  h i s  an- 
s w e r  a f t e r  t h e  e x p i r a t i o n  of such t i m e  where 
t h e  de l ay  was n o t  caused by a l a c k  of good 
f a i t h .  O r  i n  t h e  absence of any p r e j u d i c e  t o  
t h e  p a r t y  r e q u e s t i n g  t h e  admiss ion . ' "  Heller , 
162 Mont. a t  190, 510 P.2d a t  17. ( ~ m p h a s i s  
added. ) 

I n  c o n t r a s t ,  t h e  D i s t r i c t  Court  i n  Morast r e fused  

p l a i n t i f f s  l e a v e  t o  f i l e  l a t e  answers. There,  an  eight and 

one-half month de l ay  occur red  and an i n t e r v e n i n g  admonit ion 

du r ing  a  p r e t r i a l  conference had been g iven  and names had 

been fu rn i shed  t o  p l a i n t i f f s  through i n t e r r o g a t o r i e s  dur ing  

d i scovery .  On appea l ,  t h i s  Court  he ld  t h a t  t h e  Dis t r ic t  



Court had not abused its discretion, emphasizing that a 

litigant's right to file a late response is "not a matter of 

right," but is rather "a matter resting within the discre- 

tion of the trial court and will not be disturbed on appeal 

unless there is a manifest abuse of discretion." Morast. 

164 Mont. at 105, 519 P.2d at 159. 

In this case, approximately a five-month delay occurred. 

During seven weeks in the latter part of the period, appel- 

lant was hospitalized. For the first three months, however, 

including the thirty-day period the law allows for a response 

to the requests, appellant was carrying on the normal daily 

affairs of his business. The transcript indicates that the 

District Court was well aware of this: 

"THE COURT: Well, where was he [appellant] from 
March until June 19th? 

"MR. OLDENBURG: I believe he was traveling in 
his business, Your Honor . . ." 
At no time during this traveling or the period of his 

hospitalization did appellant or his counsel ask for an 

extension of time to reply to the requests or indicate any 

reason for the failure to respond. Where respondent served 

notice of the consequences of failing to answer the re- 

quests, which is not required by the rules, appellant simply 

chose not to respond. In other courts, arguments similar to 

those advanced by appellant here have fallen on "deaf ears." 

See Oscola Inns v. State Highway Dept. (Ga. 1975), 213 

S.E.2d 27, 29. Under these circumstances, we find that 

appellant has not demonstrated a manifest abuse of discre- 

tion, and the District Court did not err in denying appel- 

lant leave to file late answers. 

Appellant's final issue concerns whether the District 

Court erred in continuing the writ of attachment over liens 



which p o s s i b l y  may have been s u p e r i o r  t o  r e sponden t ' s  i n t e r -  

e s t  i n  t h e  a t t a c h e d  proceeds.  A t  t h e  hear ing  on t h e  motion 

f o r  l e a v e  t o  f i l e  l a t e  answers and t h e  motion f o r  summary 

judgment, a p p e l l a n t  made a b r i e f  and pas s ing  r e f e r e n c e  t o  

t h e  f a c t  t h a t  a  t h i r d  p a r t y  a l l e g e d l y  he ld  a  p e r f e c t e d  

s e c u r i t y  i n t e r e s t  i n  t h e  proceeds.  The t r i a l  c o u r t  con- 

t i nued  t h e  w r i t  of a t tachment  over any o t h e r  l i e n s  i n  t h e  

money. 

I n  conducting ou r  r e sea rch ,  w e  f i n d ,  a s  bo th  p a r t i e s  

acknowledged, t h a t  t h e r e  i s  l i t t l e  a u t h o r i t y  on t h i s  i s s u e .  

Where t h e  s i t u a t i o n  has  a r i s e n  b e f o r e ,  t h e  t h i r d  p a r t y  has  

i n t e rvened  t o  a s s e r t  h i s  p e r f e c t e d  s e c u r i t y  i n t e r e s t  i n  t h e  

a t t a c h e d  proceeds  and subsequent ly  moved t o  d i s s o l v e  t h e  

a t tachment .  See Barocas v.  Bohemia Import Co., I nc .  (Colo. 

1974) ,  518 P.2d 850. W e  f i n d  t h a t  i f  t h e  t h i r d  p a r t y ' s  

i n t e r e s t  i s  t o  be a s s e r t e d  a t  a l l ,  such i n t e r v e n t i o n  i s  

necessary  and defendant  l a c k s  s tanding  t o  r a i s e  a  t h i r d  

p a r t y ' s  i n t e r e s t  a s  a  defense  t o  t h e  a t tachment .  Therefore ,  

w i thou t  such i n t e r v e n t i o n ,  t h e  D i s t r i c t  Court  d i d  n o t  err i n  

con t inu ing  t h e  w r i t  of a t tachment  over  any l i e n s  which may 

p o s s i b l y  have been s u p e r i o r  t o  r e sponden t ' s  i n t e r e s t  i n  t h e  

proceeds.  

Accordingly,  t h e  judgment of t h e  Dis t r ic t  Court  i s  

a f f i rmed.  



We concur: 
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