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M r .  J u s t i c e  Gene B. Daly d e l i v e r e d  t h e  Opinion of t h e  Court .  

P e t i t i o n e r  f i l e d  a p e t i t i o n  f o r  w r i t  of habeas corpus  

i n  t h i s  Cour t  on February 1 4 ,  1979. This  Court  o rdered  t h e  

w r i t  heard by t h e  D i s t r i c t  Court  of t h e  Four th  J u d i c i a l  

D i s t r i c t ,  County of  Missoula,  and t h e  Honorable Robert  M. 

Ho l t e r  assumed j u r i s d i c t i o n  f o r  an e v i d e n t i a r y  hear ing .  A 

hea r ing  was he ld  on June 6 ,  1979, and J u l y  17 ,  1979. Find- 

i n g s  of f a c t  and conc lus ions  of l a w  denying t h e  w r i t  w e r e  

f i l e d  October 30, 1979. These f i n d i n g s  and conc lus ions  have 

been appealed t o  t h i s  Cour t ,  and t h e  ma t t e r  has  been accepted 

f o r  d e c i s i o n  on b r i e f s .  

P e t i t i o n e r  and a  companion, one Leonard Doney, w e r e  

a r r e s t e d  on January 18,  1972, e i g h t  y e a r s  ago, and charged 

w i t h  fou r  counts  of  robbery,  a l l  of which w e r e  a l l e g e d l y  

committed du r ing  t h e  e a r l y  morning hours  of January 18 ,  

1972. A f t e r  a  high-speed chase ,  p e t i t i o n e r  w a s  a r r e s t e d  

and, whi le  i n  custody and s i t t i n g  i n  t h e  r e a r  s e a t  of a  

p o l i c e  c a r ,  was i d e n t i f i e d  by one of t h e  v i c t ims .  

A f t e r  t r i a l  and conv ic t ion ,  t h e  conv ic t ion  w a s  appealed 

t o  t h i s  Court  and submit ted November 30, 1972, a f t e r  o r a l  

argument. On February 20, 1973, a  unanimous Court  a f f i rmed 

t h e  judgment and conv ic t ion .  S t a t e  v.  Spurlock (1973) ,  161 

Mont. 388, 506 P.2d 842. Following are some e x c e r p t s  of 

p r e t r i a l  f a c t s  from t h e  p r i o r  op in ion  of t h i s  Court: 

"The record  i n d i c a t e s  t h a t  on January 28, 1972, 
an  Informat ion w a s  f i l e d  i n  t h e  d i s t r i c t  c o u r t  
charg ing  each defendant  wi th  f o u r  coun t s  of 
robbery upon f o u r  Missoula f i l l i n g  s t a t i o n s  
committed on January 18 ,  1972. D .  R.  Matthews, 
Esq.,  Missoula P u b l i c  Defender, w a s  appointed 
by t h e  c o u r t  as counse l  and he r ep re sen ted  bo th  
defendants  i n  a l l  s t a g e s  of p r e t r i a l  proceed- 
i ngs .  Both defendants  en t e red  p l e a s  of n o t  
g u i l t y  and t r i a l  was set f o r  May 4 ,  1972. B a i l  
was f i x e d  i n  t h e  amount of $15,000 ( l a t e r  re- 
duced t o  $12,500) f o r  defendant  Spurlock and i n  
t h e  amount of $12,500 f o r  defendant  Doney. N e i -  
t h e r  defendant  w a s  a b l e  t o  p o s t  b a i l .  



"Defendant Doney reques ted  a p s y c h i a t r i c  examina- 
t i o n  and w a s  admit ted t o  t h e  s t a t e  h o s p i t a l  a t  
W a r m  Spr ings  on February 2 ,  1972, remaining 
t h e r e  about  t h i r t y  days.  An examination was 
performed and a  r e p o r t  submit ted t o  t h e  c o u r t .  

"On March 13,  1972, defendant  Spurlock f i l e d  an 
a f f i d a v i t  of d i s q u a l i f i c a t i o n  of t r i a l  judge 
Hon. E m m e t  Glore ,  which was g ran ted .  The cause  
was t r a n s f e r r e d  t o  t h e  c o u r t  of Hon. E .  Gardner 
Brownlee. 

"On A p r i l  5, 1972, defendant  Spurlock submit ted 
motions f o r  a p s y c h i a t r i c  examination by a lo -  
c a l  p s y c h i a t r i s t  and f o r  s e p a r a t e  counsel .  Both 
motions w e r e  denied.  Subsequent tes t imony by 
Spur lock ' s  w i f e  i n d i c a t e d  t h a t  he had been t o  
Warm Spr ings  f o r  t r ea tmen t  and/or examination 
on some prev ious  occas ion  and t h a t  he d i d  n o t  
wish t o  r e t u r n  t h e r e .  

"On A p r i l  6, 1972, defendant  Doney p e t i t i o n e d  
I t h e  c o u r t  p ro  se f o r  a w r i t  of habeas corpus  

based on v i o l a t i o n  of h i s  r i g h t s  a t  a p re l imi -  
nary examination f o r  probable  cause .  Judge 
Jack L. Green, s i t t i n g  f o r  Judge E .  Gardner 
Brownlee, heard t h e  p e t i t i o n  on A p r i l  6, 1972, 
w i t h  p e t i t i o n e r  p r e s e n t  i n  c o u r t  and r ep re sen ted  
by p u b l i c  defender  D .  R.  Matthews, h i s  a t t o r n e y .  
A f t e r  argument t h e  w r i t  was denied.  

"On May 3 ,  1972, one day preceding t h e  t r i a l  
d a t e ,  t h e  defendants  through t h e i r  appointed 
counse l ,  D.  R. Matthews, e n t e r e d  f o u r  motions 
r eques t ing :  

"1. Withdrawal of c o u r t  appointed counse l .  

" 2. Sepa ra t e  t r i a l s .  

" 3 .  Sepa ra t e  counsel .  

" 4 .  A Continuance. 

"The reques ted  cont inuance w a s  f o r  t h e  claimed 
purpose of a l lowing t h e i r  counse l  t i m e  t o  pre-  
p a r e  t h e i r  defense ,  and t o  o b t a i n  a  p s y c h i a t r i c  
e v a l u a t i o n  f o r  defendant  Spurlock.  [Emphasis 
supp l i ed . ]  

"The c o u r t  denied a l l  fou r  motions.  However, 
p r i o r  t o  t r i a l  on May 4 ,  1972, t h e  motion f o r  
withdrawal of counse l  was g ran ted  and Robert  J. 
Campbell, Esq. w a s  e n t e r e d  as counse l .  I n  
g r a n t i n g  t h i s  motion, t h e  c o u r t  s p e c i f i c a l l y  
ques t ioned  bo th  defendants  a f t e r  making them 
aware t h a t  t h e i r  o t h e r  motions ( i n c l u d i n g  t h e  
motion f o r  a cont inuance)  would n o t  be g ran ted ,  
as t o  whether they  would s t i l l  p r e f e r  t o  have 
Robert  J. Campbell s u b s t i t u t e d  a s  counse l  r e -  
p l a c i n g  D.  R. Matthews. Both defendants  s t a t e d  



they  s o  p r e f e r r e d .  The c o u r t  then  suggested 
t h a t  Matthews remain t o  p a r t i c i p a t e  i n  t h e  de- 
f e n s e  and reques ted  bo th  defendants '  permiss ion 
be fo re  M r .  Matthews w a s  permi t ted  t o  l eave .  
Both defendants  gave t h a t  permiss ion.  

" A t  t h e  t i m e  t h e  c o u r t  was cons ide r ing  t h e  re- 
q u e s t  f o r  s u b s t i t u t i o n  of  counse l ,  M r .  Matthews 
s t a t e d :  'They have t o l d  me a b s o l u t e l y  nothing.  
They w i l l  n o t  con f ide  i n  m e ,  t h e r e  has  been no 
communication a t  a l l . '  

" I n  t h e i r  appea l  b r i e f ,  defendants  s t a t e d  ' P r i o r  
t o  t r i a l  t h e  defendants  remained i n  t h e  Missoula 
County j a i l  and sought  p r i v a t e  counse l  a s  b e s t  
t hey  could . '  The r eco rd  does  n o t  suppor t  t h i s  
s ta tement .  I t  does  n o t  d i s c l o s e  t h a t  defendants  
o r  anyone a c t i n g  i n  t h e i r  b e h a l f ,  con tac t ed  o r  
w e r e  r e fused  by any a t t o r n e y  p r i o r  t o  t h e i r  
c o n t a c t i n g  M r .  Campbell, who d i d  t a k e  t h e i r  
case .  I t  does  n o t  d i s c l o s e  t h a t  defendants  
w e r e  r e fused  permiss ion t o  c o n t a c t  any a t t o r n e y  
whi le  they were i n  j a i l .  I t  does  d i s c l o s e  t h a t  
M r .  Campbell was contac ted  f o r  t h e  f i r s t  t i m e  
by M r s .  Spurlock a t  4:15 p.m. on May 3, 1972, 
over  t h r e e  months a f t e r  t h e  a r ra ignment  of de- 
f endan t s  and on t h e  a f t e rnoon  be fo re  t h e  t r i a l  
da t e . "  S t a t e  v. Spurlock,  sup ra ,  161 Mont. 
a t  389-391, 506 P.2d a t  842-843. 

The fo l lowing  i s s u e s  have been p re sen ted  t o  t h i s  Court  

f o r  review: 

1. Whether t h e  requirement  of j o i n t  r e p r e s e n t a t i o n  of 

p e t i t i o n e r  and a  codefendant  over  t imely  o b j e c t i o n  neces- 

s i t a t e s  a r e v e r s a l  of p e t i t i o n e r ' s  conv ic t ion .  

2 .  Whether p e t i t i o n e r  w a s  denied e f f e c t i v e  a s s i s t a n c e  

of counsel  p r i o r  t o  t r i a l  and, i f  s o ,  whether such d e n i a l  

a f f e c t e d  p e t i t i o n e r ' s  due process  r i g h t s  s o  a s  t o  n e c e s s i t a t e  

a  r e v e r s a l  of h i s  conv ic t ion .  

3 .  Whether p e t i t i o n e r  w a s  sub jec t ed  t o  an impermis- 

s i b l e  showup subsequent t o  h i s  a r r e s t .  

4 .  Whether p e t i t i o n e r  was given inadequa te  n o t i c e  of 

t r i a l ,  w a s  improperly r e q u i r e d  t o  go t o  t r i a l  j o i n t l y  w i t h  

h i s  codefendant,  and was improperly den ied  a cont inuance i n  

h i s  t r i a l  s o  a s  t o  n e c e s s i t a t e  a  r e v e r s a l  of h i s  conv ic t ion .  

5. Whether t h e  f a i l u r e  t o  p rov ide  p e t i t i o n e r  w i th  a 



t r a n s c r i p t  of proceedings  and f a i l u r e  of t h e  c o u r t  r e p o r t e r  

t o  f i l e  h i s  no t e s  w i th  t h e  c l e r k  of c o u r t  v i o l a t e  p e t i t i -  

t i o n e r ' s  r i g h t  t o  due p roces s  s o  a s  t o  n e c e s s i t a t e  a  r e v e r s a l  

of h i s  convic t ion .  

6. Whether t h e  f a i l u r e  t o  p rov ide  p e t i t i o n e r  wi th  a n  

oppor tun i ty  t o  examine t h e  presen tence  r e p o r t  and c ros s -  

examine any wi tnes ses  w i th  r e s p e c t  t h e r e t o  n e c e s s i t a t e s  t h e  

v a c a t i o n  of p e t i t i o n e r ' s  sen tence  and removal f o r  r e sen tenc ing .  

I s s u e s  1, 2 and 4 were p rev ious ly  l i t i g a t e d  i n  t h i s  

Court  on t h e  argued appea l ,  S t a t e  v .  Spur lock,  supra ,  and 

w i l l  n o t  be reviewed a  second t i m e  on appea l .  

I s s u e  3  concerns  t h e  i d e n t i f i c a t i o n  i n  t h e  p o l i c e  

v e h i c l e  on t h e  n i g h t  of t h e  crime. Cour t s  have u n i v e r s a l l y  

he ld  t h a t  a  showup i s  n o t  unlawful ly  sugges t ive  where t h e  

c o n f r o n t a t i o n  w a s  conducted s h o r t l y  a f t e r  t h e  commission of 

t h e  crime.  I n  S t o v a l l  v. Denno (1967) ,  388 U.S. 293, 87 

S.Ct. 1967, 18 L.Ed.2d 1199, t h e  United S t a t e s  Supreme Court  

approved an  i d e n t i f i c a t i o n  showup where t h e  defendant  was 

brought  t o  t h e  v i c t i m ' s  h o s p i t a l  room s h o r t l y  a f t e r  t h e  

crime was committed. S i m i l a r l y ,  where t h e  defendant  was 

immediately r e tu rned  t o  t h e  v i c i n i t y  of  t h e  crime and p laced  

i n  a  p a t r o l  wagon and whi le  he w a s  i n s i d e  t h e  v e h i c l e  he  was 

viewed by t h e  complaining wi tnes ses ,  one of whom s p e c i f i c a l l y  

i d e n t i f i e d  him as h e r  a t t a c k e r ,  t h e  c o u r t  he ld  i n  Bates v .  

United S t a t e s  (1968) ,  132 App.D.C. 36, 405 F.2d 1104, t h a t  

t h e  de fendan t ' s  i d e n t i f i c a t i o n ,  which was in t roduced  a t  t h e  

t r i a l ,  w a s  n o t  t h e  r e s u l t  of  an unneces sa r i l y  sugges t ive  

c o n f r o n t a t i o n  and d i d  n o t ,  t h e r e f o r e ,  deny him due p roces s .  

See a l s o  39 A.L.R.3d 791. 

I n  regard  t o  I s s u e  5, t h e  m a t t e r  of a f r e e  t r a n s c r i p t ,  

p e t i t i o n e r ' s  argument on t h i s  p o i n t  seems t o  be t h a t  he w a s  



denied a t r i a l  t r a n s c r i p t  and hence, due p roces s ,  s i n c e  t h e  

c o u r t  r e p o r t e r ' s  n o t e s  were k e p t  w i t h  t h e  c o u r t  r e p o r t e r  

r a t h e r  than  t h e  c l e r k  of c o u r t .  I n  f a c t ,  t h e  reason  he w a s  

denied a t r a n s c r i p t  i s  set  o u t  i n  t h e  D i s t r i c t  C o u r t ' s  

Finding of F a c t  No. I1 a s  fol lows:  

". . . U n t i l  t h e  f i l i n g  of t h i s  p e t i t i o n ,  t h e  
p e t i t i o n e r  had a c t e d  i n  c o n c e r t  w i t h  h i s  code- 
f endan t ,  Leonard E. Doney, i n  a t t empt ing  t o  g e t  
a  f r e e  t r a n s c r i p t ,  b u t  u n t i l  t h e  p r e s e n t  p e t i -  
t i o n ,  n e i t h e r  t h e  p e t i t i o n e r  nor Doney had a l -  
leged  anyth ing  t o  war ran t  moving any c o u r t ' s  
d i s c r e t i o n  t o  o r d e r  a f r e e  t r a n s c r i p t  p repared ,  
as evidenced by an  o r d e r  of Judge Brownlee 
da t ed  October 11, 1973, and f i l e d  i n  t h i s  
cause  and an  o r d e r  by Judge Russe l l  Smith 
da t ed  January 17 ,  1979, and e n t e r e d  i n  Fede ra l  
D i s t r i c t  Court  f o r  t h e  D i s t r i c t  of Montana, 
cause  no. 2392." 

Whatever t h e  l e g a l i t y  o r  wisdom of c o u r t  r e p o r t e r s  

keeping t h e i r  no t e s ,  t h a t  p r a c t i c e  d i d  n o t  deny p e t i t i o n e r  a  

t r a n s c r i p t ,  nor does  t h e  matter c o n s t i t u t e  any c o n s t i t u -  

t i o n a l  i s s u e  mandating any r e l i e f  f o r  p e t i t i o n e r .  

I s s u e  6  claims e r r o r  due t o  i r r e g u l a r i t i e s  w i t h  r e s p e c t  

t o  p e t i t i o n e r ' s  p resen tence  r e p o r t .  P e t i t i o n e r  was con- 

v i c t e d  of f o u r  counts  of  robbery and was sentenced under t h e  

p r o v i s i o n s  of  former s e c t i o n  95-1506, R.C.M. 1947, p rov id ing  

f o r  i nc reased  punishment based on p r i o r  conv ic t ions .  H e  

r ece ived  a sen tence  of f i f t y  y e a r s  i n  t h e  Montana S t a t e  

P r i son .  P e t i t i o n e r  now s t a t e s  he w a s  p r e jud iced  because he 

c l a ims  he d i d  n o t  have an  oppor tun i ty  t o  examine t h e  pre-  

s en t ence  r e p o r t  p r i o r  t o  sen tenc ing  nor t o  cross-examine 

wi tnes ses  w i th  r e s p e c t  t o  t h e  r e p o r t .  

The p r i n c i p a l  p o i n t  i n  connect ion w i t h  t h i s  i s s u e  i s  

t h e  f a c t  t h a t  p e t i t i o n e r  has  n o t  po in ted  t o  a  s i n g l e  e r r o r  

o r  ambiguity i n  h i s  p resen tence  r e p o r t .  This  Court  has  

p rev ious ly  he ld  t h a t  a  convic ted  defendant  has  a  due p roces s  

gua ran tee  a g a i n s t  a sen tence  p red ica t ed  on mis informat ion,  



b u t  he cannot  complain i f  t h e  in format ion  i n  a presen tence  

r e p o r t  i s  t r u e .  S t a t e  v. Osborn (1976) ,  170 Mont. 480, 555 

P.2d 509. That  i s  c l e a r l y  t h e  c a s e  here .  Unless p e t i t i o n e r  

can  show something erroneous i n  t h e  presen tence  r e p o r t ,  he 

w i l l  n o t  be gran ted  a r e sen tenc ing .  

The f i n d i n g s  of f a c t  and conc lus ions  of l a w  of t h e  

D i s t r i c t  Court  a r e  a f f i rmed and accep ted ;  t h e  w r i t  of habeas 

corpus  i s  dismissed.  / 

& J u s t i c e  x% 
W e  concur: 

Chief J u s t i c e  \ 

J u s t i c e s  


