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M r .  Chief J u s t i c e  Frank I. H a s w e l l  d e l i v e r e d  t h e  Opinion of 
t h e  Court .  

P l a i n t i f f  brought t h i s  a c t i o n  t o  recover  damages f o r  

persona l  i n j u r i e s  s u s t a i n e d  i n  an automobile a c c i d e n t .  P l a i n t i f f  

appea ls  from a judgment on ju ry  v e r d i c t  and t h e  d e n i a l  of  a 

motion f o r  a new t r i a l .  

This  a c t i o n  a r o s e  o u t  of  an A p r i l  1 4 ,  1975, t r a f f i c  

a c c i d e n t  a t  t h e  i n t e r s e c t i o n  of  North Orange S t r e e t  and 

W e s t  Broadway i n  Missoula,  Montana. Stenberg,  t h e  p l a i n t i f f  

and a p p e l l a n t ,  was a policeman o p e r a t i n g  a p o l i c e  p a t r o l  c a r  

a t  t h e  t i m e  of t h e  a c c i d e n t .  

P r i o r  t o  t h e  a c c i d e n t  Stenberg had been w r i t i n g  a park- 

i n g  t i c k e t  a t  a l o c a t i o n  sou th  of where t h e  c o l l i s i o n  occur red .  

A t  t h a t  t i m e  he rece ived  a c a l l  informing him of a d i s t u r b a n c e  

a t  a l o c a l  secondhand s t o r e .  During t r i a l  t h e  p l a i n t i f f  

de sc r ibed  what happened n e x t ,  a s  fo l lows:  

"When I r ece ived  t h e  c a l l ,  I l e f t  t h e  a r e a  of 
Second and Hickory and I turned  on my p u r s u i t  
l i g h t s  and my overhead l i g h t s  and my s i r e n .  I 
t u rned  northbound on Orange S t r e e t  o f f  of Second 
S t r e e t  and proceeded a c r o s s  t h e  b r idge .  The 
t r a f f i c  w a s  q u i t e  heavy dur ing  t h e  lunch hour and 
I was p r e t t y  much i n  t h e  flow of t r a f f i c  going 
a c r o s s  t h e  b r idge .  I g o t  t o  t h e  n o r t h  end of  t h e  
Orange S t r e e t  b r idge  and t h e  t r a f f i c  was heavy 
a t  a l l  t h e  i n t e r s e c t i o n s  and on the s t r e e t s ,  s o  I 
had t o  go on a c r o s s  t h e  c e n t e r l i n e  t o  g e t  i n t o  
t h e  i n t e r s e c t i o n .  I en t e red  t h e  i n t e r s e c t i o n ,  t h e  
l i g h t  was red  b u t  a l l  t h e  v e h i c l e s  w e r e  s topped.  I 
g o t  about  half-way through t h e  nex t  b lock ,  t r a f f i c  
was stopped a t  t h e  i n t e r s e c t i o n  and aga in  I had 
t o  go t o  t h e  l e f t  because of t h e  c a r s  t h a t  w e r e  
s topped.  A t  t h e  i n t e r s e c t i o n  I e n t e r e d  t h e  i n t e r -  
s e c t i o n  and t h a t ' s  when 1 was involved i n  t h e  
acc iden t . "  

N e e l ,  t h e  defendant ,  was d r i v i n g  h i s  automobile e a s t  on 

Broadway when t h e  a c c i d e n t  occurred.  H e  had t h e  green l i g h t  

i n  h i s  favor .  H i s  tes t imony i n d i c a t e s  t h a t  he d i d  n o t  hea r  

t h e  s i r e n  o r  s e e  t h e  emergency l i g h t s  on t h e  p a t r o l  c a r .  

Other eyewitnesses  gave c o n f l i c t i n g  tes t imony a s  t o  t h e  



a u d i b i l i t y  and v i s i b i l i t y  of  t h e  p a t r o l  c a r ' s  emergency 

equipment. A s  t h e  N e e 1  automobile e n t e r e d  t h e  i n t e r s e c t i o n  

it was h i t  midway on t h e  passenger  s i d e  by t h e  f r o n t  o f  t h e  

p a t r o l  c a r .  A s  a  r e s u l t  o f  t h e  a c c i d e n t  Stenberg s u f f e r e d  a  

pinched nerve i n  t h e  neck. This has r e s u l t e d  i n  s e v e r e ,  

i n c a p a c i t a t i n g ,  i n t e r m i t t e n t  pa in .  

Stenberg brought  t h i s  s u i t  t o  recover  h i s  damages a r i s i n g  

from t h e  acc iden t .  The ju ry  r e t u r n e d  a  v e r d i c t  i n  de fendan t ' s  

favor  . 
Stenberg raises f o u r  i s s u e s  on appea l :  

1. Whether t h e  D i s t r i c t  Court  e r r e d  i n  i n s t r u c t i n g  t h e  

ju ry  on t h e  s t anda rd  of  c a r e  a p p l i c a b l e  t o  t h e  p l a i n t i f f ?  

2 .  Whether t h e  D i s t r i c t  Court  e r r e d  i n  i n s t r u c t i n g  t h e  

ju ry  t o  apply t h e  law of  c o n t r i b u t o r y  negl igence r a t h e r  than 

t h e  law of  comparative negl igence? 

3 .  Whether t h e  D i s t r i c t  Court  e r r e d  i n  r e f u s i n g  t o  g i v e  

two of p l a i n t i f f ' s  proposed i n s t r u c t i o n s ?  

4 .  Whether t h e  D i s t r i c t  Court  e r r e d  i n  n o t  g r a n t i n g  t h e  

p l a i n t i f f ' s  motion f o r  a  new t r i a l ?  

Stenberg contends t h a t  t h e  t r i a l  c o u r t  e r r e d  by g i v i n g  

c o u r t ' s  i n s t r u c t i o n  no. 15  which i n s t r u c t e d  t h e  ju ry  a s  t o  

s t anda rd  of c a r e  a p p l i c a b l e  t o  both  p a r t i e s .  This i n s t r u c t i o n  

r eads  : 

"The l e g a l  s t anda rd  o f  c a r e  governing t h e  conduct  
o f  motor v e h i c l e  o p e r a t o r s  i s  unvarying,  and rests 
a l i k e  upon a l l  d r i v e r s  a t  a l l  t i m e s .  The s t anda rd  
of  c a r e  i s  t h e  conduct  of an o r d i n a r i l y  prudent  ---- -- 
person i n  t h e  same o r  s i m i l a r  c i rcumstances ;  i n  ---- 
o t h e r  words, o rd ina ry  c a r e .  Ordinary c a r e ,  a s  t h e  
t e r m  i s  used i n  t h e s e  i n s t r u c t i o n s  means t h a t  degree  
of c a r e  which a  reasonable  prudent  person would use  -- - -- - 
o r  e x e r c i s e  unaer t h e  same o r  s i m i l a r  c i rcumstances ,  - --- 
i n  r e l a t i o n  t o  t h e  same o r  s i m i l a r  m a t t e r s  t o  avoid 
i n j u r y ,  and it impl i e s  t he  use  o f  such c a r e  a s  i s  
f a i r l y  commensurate wi th  t h e  danger t o  be avoided 
when measured by t h e  s t anda rds  of  common prudence 
and exper ience.  



"And, g e n e r a l l y  speaking,  negl igence i s ,  t h e r e f o r e ,  
t h e  want of o r d i n a r y  c a r e ,  t h e  f a i l u r e  t o  do what - - -- 
a  reasonable  and prudent  person would o r d i n a r i l y  
have done under - t h e  c i rcumstances  of  t h e  s i t u a t i o n ,  -- 
o r  t h e  doing what such a person under t h e  e x i s t i n g  
c i rcumstances  would n o t  have done. 

"Negligence may a l s o  c o n s i s t  i n  t h e  doing of some 
a c t  which t h e  law f o r b i d s ,  o r  i n  t h e  f a i l u r e  t o  do 
t h a t  which t h e  law commands. 

" I n  t h i s  a c t i o n  any neg l igence  i s  of no consequence 
u n l e s s  it was a  proximate cause  of t h e  i n j u r i e s  and 
damages complained by t h e  p l a i n t i f f  ."  (Emphasis 
added. ) 

Stenberg contends t h a t  t h e  i n s t r u c t i o n  was i n c o r r e c t ,  

because of c e r t a i n  language which appears  i n  s e c t i o n  61-8-107, 

MCA. This  s t a t u t e  g r a n t s  c e r t a i n  p r i v i l e g e s  t o  t h e  o p e r a t o r s  

of  au tho r i zed  emergency v e h i c l e s .  Sec t ion  61-8-107, MCA, w a s  

set  f o r t h  i n  s u b s t a n t i a l  p a r t  i n  t h e  c o u r t ' s  i n s t r u c t i o n  no. 

16. The i n s t r u c t i o n  reads  i n  p a r t :  

" ( b )  The d r i v e r  of  an au tho r i zed  emergency v e h i c l e  
may : 

"1. Park o r  s t a n d ,  i r r e s p e c t i v e  of t h e  p rov i s ions  
of t h i s  a c t ;  

" 2 .  Proceed p a s t  a  red  o r  s t o p  s i g n a l  o r  s t o p  s i g n ,  
b u t  only  a f t e r  slowing down a s  may be necessary  f o r  
s a f e  o p e r a t i o n ;  

" 3 .  Exceed t h e  speed l i m i t s  s o  long a s  he does n o t  
endanger l i f e  o r  p rope r ty ;  

" 4 .  Disregard r e g u l a t i o n s  governing d i r e c t i o n  of 
movement o r  t u r n i n g  i n  s p e c i f i e d  d i r e c t i o n s .  

" ( c )  The exemptions h e r e i n  gran ted  t o  an au tho r i zed  
emergency v e h i c l e  s h a l l  apply on ly  when such v e h i c l e  
i s  making use  of aud ib l e  and v i s u a l  s i g n a l s  meeting 
t h e  requirements  of 532-21-132, except  t h a t  an 
au tho r i zed  emergency v e h i c l e  opera ted  a s  a  p o l i c e  
v e h i c l e  need n o t  be  equipped wi th  o r  d i s p l a y  a r ed  
l i g h t  v i s i b l e  from i n  f r o n t  of  t h e  v e h i c l e .  

" ( d )  The foregoing  p rov i s ions  s h a l l  n o t  r e l i e v e  
t h e  d r i v e r  of an au tho r i zed  emergency v e h i c l e  from 
t h e  -- duty t o  d r i v e  w i t h  -- due r ega rd  f o r  t h e  s a f e t y  of 
a l l  Persons ,  nor  s h a l l  such p rov i s ions  p r o t e c t  t h e  
d r i v e r  from. t h e  consequences- of h i s  r e c k l e s s  d i s -  
regard  f o r  t h e  s a f e t y  of o t h e r s . "  (Emphasis added.)  

Stenberg contends t h a t  t h e  s t a t u t e  r e l i e v e s  t h e  d r i v e r  

of an au tho r i zed  emergency v e h i c l e  from t h e  duty  of  e x e r c i s i n g  



ord ina ry  c a r e ,  and, i n s t e a d ,  imposes a  lesser duty.  

Therefore ,  Stenberg a rgues ,  i n s t r u c t i o n  no. 15 c o n s t i t u t e d  

r e v e r s i b l e  e r r o r ,  because it imposes a  du ty  of o r d i n a r y  c a r e  

upon bo th  p a r t i e s .  

Sec t ion  61-8-107, MCA, has  n o t  been cons t rued  by t h i s  

Court .  Other j u r i s d i c t i o n s  have, however, had occas ion  t o  

cons t rue  and apply  n e a r l y  i d e n t i c a l  s t a t u t e s .  Schatz  v. 

C u t l e r  ( D .  V t 1 9 7 5 ) ,  395 F.Supp. 271. Shawnee T.P. F i r e  

D i s t .  No. 1 v. Morgan (1977) ,  2 2 1  Kan. 271, 559 P.2d 1 1 4 1 .  

I n  Shawnee t h e  c o u r t  was faced  w i t h  a  f a c t u a l  s i t u a t i o n  

very much l i k e  t h a t  p resen ted  by t h e  i n s t a n t  ca se .  The c o u r t  

had t o  determine t h e  duty  imposed by a  Kansas s t a t u t e  which 

i s  i d e n t i c a l  t o  s e c t i o n  61-8-107(4), MCA, i n  a l l  m a t e r i a l  

r e s p e c t s .  The c o u r t  s a i d :  

"Even though t h e  u se  o f  t h e  word ' r e c k l e s s '  sugges t s  
an element of  wantonness, w e  b e l i e v e  --- it w a s  t h e  
i n t e n t  of -- t h e  l e g i s l a t u r e  to charge - t h e  d r i v e r  of 
an emergency v e h i c l e  wi th  due c a r e  under t h e  e x s t -  - --- 
i n g  f a c t s  and c i rcumstances .  The f a c t s  and c i rcumstances  
i nc lude  t h e  p r i v i l e g e s  and immunities g ran ted  by 
s t a t u t e .  The tes t  f o r  due c a r e  ( o r  due r ega rd  a s  ----- 
used i n  t h e  s t a t u t e ) ,  - a s  a p p l i e d  -- t o  t h e  d r i v e r  of  
an emergency v e h i c l e ,  i s  whether w i th  t h e  p r i v i l e g e s  - -- 
and immunities p r o v i d e d b y  s t a t u t e  he ac t ed  a s  a -- 
reasonably c a r e f u l  dr iver ."  559 P.2d a t  1 1 4 7 .  - 
(Emphasis added.) 

W e  agree .  The d r i v e r  of an au tho r i zed  emergency v e h i c l e  

i s  charged wi th  a  duty  of  due c a r e  under t h e  c i rcumstances ,  

and t h e  c i rcumstances  i n c l u d e  t h e  p r i v i l e g e s  g ran ted  by 

s e c t i o n  61-8-107(2), MCA. I n  t h e  p r e s e n t  c a s e ,  i n s t r u c t i o n  

no. 15  s t a t e d ,  i n  essence ,  t h a t  a l l  d r i v e r s  must use  o r d i n a r y  

c a r e  under t h e  c i rcumstances .  I n s t r u c t i o n  no. 16 gave t h e  

p r i v i l e g e s  provided t o  Stenberg under t h e  terms of s e c t i o n  

61-8-107. Consequently,  t h e  i n s t r u c t i o n s  c o r r e c t l y  p re sen ted  

t h e  law t o  t h e  jury .  The s t a t u t e  may w e l l  have been in tended  

t o  p r o t e c t  t h e  d r i v e r  o f  an  emergency v e h i c l e ,  b u t  it does  
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no t  r e l i e v e  him of e x e r c i s i n g  o rd ina ry  c a r e .  No e r r o r  

was committed by g i v i n g  i n s t r u c t i o n  no. 15.  

Stenberg nex t  contends t h a t  t h e  D i s t r i c t  Court  e r r e d  

i n  i n s t r u c t i n g  t h e  ju ry  t o  apply t h e  law of c o n t r i b u t o r y  

neg l igence  r a t h e r  t han  t h e  law of comparative negl igence.  

Sec t ion  27-1-702, MCA, sets f o r t h  Montana's law of  

comparative negl igence.  The e f f e c t i v e  d a t e  of t h i s  s t a t u t e  

was J u l y  1, 1975, a l though it was passed by t h e  l e g i s l a t u r e  

on March 17 ,  1975. Sec t ion  1-2-201(1),  MCA, p rov ides  t h a t  

"Every s t a t u t e ,  un l e s s  a  d i f f e r e n t  t ime i s  p r e s c r i b e d  t h e r e i n ,  

t a k e s  e f f e c t  on t h e  f i r s t  day of J u l y  fo l lowing  i t s  passage 

and approva l . "  A d i f f e r e n t  t i m e  i s  n o t  p r e s c r i b e d  by s e c t i o n  

27-1-702, MCA. 

I n  Dunham v. Souths ide  Nat iona l  Bank of  Missoula (1976) ,  
L3 g.3 

169 Mont. 466, 548 P.2d M, t h i s  Court  a f f i rmed a  D i s t r i c t  

C o u r t ' s  g r a n t  of  summary judgment i n  d e f e n d a n t ' s  f avo r .  The 

ho ld ing  was based on t h e  de fendan t ' s  l a c k  of  duty  t o  t h e  

p l a i n t i f f .  This  Court  went on, however, t o  cons ide r  whether 

t h e  new comparative neg l igence  s t a t u t e  was t o  be  r e t r o a c t i v e l y  

app l i ed .  This  Court  s a i d :  

"The o r d e r  of t h e  d i s t r i c t  c o u r t  g r a n t i n g  summary 
judqment i s  a f f i rmed,  a s  i s  t h e  d i s t r i c t  c o u r t ' s  
conc lus ion  t h a t  t h e  Montana comparative neg l igence  
l a w  Sec t ion  58-607.1. R.C.M. 1947 [now 527-1-702, - - - . . .- - - - - ~. m] , s h a l l  n o t  apply - - - -  t o  a  cause  of  a c t i o n  a r i s i n g  
p r i o r  t o  J u l y  1, 1975." 169 Mont. a t  475-76. - - - - -  
(Emphasis added. ) 

These obse rva t ions  from t h e  Dunham c a s e  c o n t r o l  t h e  

p r e s e n t  ca se .  The D i s t r i c t  Court d i d  n o t  e r r  i n  i n s t r u c t i n g  

t h e  j u ry  t o  apply t h e  law of  c o n t r i b u t o r y  neg l igence  r a t h e r  

t han  t h e  law of comparative negl igence.  

Stenberg nex t  contends t h a t  t h e  t r i a l  c o u r t  e r r e d  i n  

r e f u s i n g  t o  g r a n t  p l a i n t i f f ' s  proposed i n s t r u c t i o n  no. 12.  

This  i n s t r u c t i o n  r ead ,  "You a r e  i n s t r u c t e d  t h a t  when i n t e r p r e t i n g  
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s t a t u t e s  p a r t i c u l a r  exp res s ions  q u a l i f y  t h o s e  which are 

genera l . "  This  was taken  from s e c t i o n  1-3-225, MCA. According 

t o  p l a i n t i f f ' s  con ten t ion ,  t h e  i n s t r u c t i o n  was necessary  i n  

o r d e r  t h a t  t h e  ju ry  could  p rope r ly  i n t e r p r e t  t h e  c o u r t ' s  

i n s t r u c t i o n s  no. 1 6  and no. 18,  which were bo th  taken  from 

two o t h e r  Montana s t a t u t e s .  

Sec t ion  26-1-201, MCA, s t a t e s  t h a t  a l l  q u e s t i o n s  of  l a w ,  

i nc lud ing  t h e  c o n s t r u c t i o n  of s t a t u t e s ,  are t o  be decided by 

t h e  c o u r t .  Sec t ion  26-1-202, MCA, s t a t e s  t h a t  q u e s t i o n s  of  

f a c t  a r e  t o  be decided by t h e  j u ry ,  where t h e  t r i a l  i s  by 

ju ry .  Consequently, i t  was n o t  t h e  j u r y ' s  f u n c t i o n  t o  i n t e r p r e t  

any s t a t u t e s ,  and it was n o t  e r r o r  t o  r e f u s e  p l a i n t i f f ' s  

proposed i n s t r u c t i o n  no. 12.  

Stenberg a l s o  contends t h a t  t h e  t r i a l  c o u r t  e r r e d  i n  

r e f u s i n g  t o  g r a n t  p l a i n t i f f ' s  proposed i n s t r u c t i o n  no. 22. 

This  proposed i n s t r u c t i o n  s t a t e d :  

"You are i n s t r u c t e d  i f  you f i n d  f o r  t h e  P l a i n t i f f  ----- 
on t h e  q u e s t i o n  of l i a b i l i t y  you may then  cons ide r  -- 
what damages, i f a n y ,  t h e  P l a i n t i f f  has  s u s t a i n e d  
i n  r e l a t i o n  t o  t h e  enjoyment of  hobbies ;  t o  what 
e x t e n t ,  i f  any h i s  s a i d  i n j u r i e s  d i s a b l e d  t h e  
P l a i n t i f f  and prevented him from engaging i n  h i s  
u sua l  hobbies such as f i s h i n g ,  p l ay ing  b a s e b a l l ,  
hunt ing ,  and any o t h e r  r e c r e a t i o n a l  a c t i v i t i e s . "  
(Emphasis added. ) 

The f a i l u r e  t o  g i v e  t h i s  i n s t r u c t i o n  does n o t  c o n s t i t u t e  

r e v e r s i b l e  e r r o r .  "Revers ib le  e r r o r  i s  e r r o r  m a t e r i a l l y  

a f f e c t i n g  t h e  s u b s t a n t i a l  r i g h t s  of t h e  aggr ieved p a r t y .  

Rule 1 4 ,  M.R.App.Civ.P," Ehni v. N.P. and White P ine  Co. 

(1969) ,  152 Mont. 373, 381, 450 P.2d 882. I n  t h e  p r e s e n t  c a s e  

t h e  ju ry  found i n  f avo r  o f  t h e  defendant .  The ju ry  d i d  no t  

reach  t h e  i s s u e  of damages. Consequently, no r e v e r s i b l e  e r r o r  

can be p red ica t ed  on damage i n s t r u c t i o n s .  

S t enbe rg ' s  f i n a l  con ten t ion  i s  t h a t  t h e  D i s t r i c t  Court 

e r r e d  i n  denying h i s  motion f o r  a new t r i a l .  I n  a d d i t i o n  t o  



t h e  i s s u e s  which have been d i scussed  above, Stenberg 

a l l e g e d  i n  h i s  motion f o r  new t r i a l  t h a t  t h e r e  was i n s u f f -  

i c i e n t  evidence t o  suppor t  a  de te rmina t ion  by t h e  ju ry  t h a t  

he was c o n t r i b u t o r i l y  n e g l i g e n t .  

Rule 59, M.R.Civ.P. permi t s  t h e  t r i a l  judge t o  o r d e r  a  

new t r i a l  pursuant  t o  motion. This  i s  a  ma t t e r  w i t h i n  t h e  

t r i a l  c o u r t ' s  d i s c r e t i o n  i f  t h e r e  i s  an i n s u f f i c i e n c y  of 

evidence t o  suppor t  a  ju ry  v e r d i c t .  Campeau v. Lewis (1965) ,  

1 4 4  Mont. 543, 547, 398 P.2d 960. However, a new t r i a l  may 

n o t  be g ran ted  by t h e  t r i a l  c o u r t  when t h e r e  i s  s u b s t a n t i a l  

evidence t o  suppor t  t h e  v e r d i c t .  "The c o u r t ' s  d i s c r e t i o n  

i s  exhausted when it f i n d s  s u b s t a n t i a l  evidence i n  t h e  

record  t o  suppor t  t h e  v e r d i c t . "  Hinton v. Pe te rson  (1946) ,  

118 Mont. 574, 578, 169 P.2d 3 3 3 .  

I n  t h e  p r e s e n t  c a s e ,  va r ious  w i tnes ses  es t imated  t h a t  

Stenberg ' s speed immediately p r i o r  t o  t h e  a c c i d e n t  w a s  between 

25 m i l e s  p e r  hour and 50 mi l e s  p e r  hour.  There i s  no d i s p u t e  

t h a t  t h e  i n t e r s e c t i o n  was busy, t h a t  Stenberg had t o  d r i v e  

t h e  p o l i c e  c a r  a c r o s s  t h e  c e n t e r l i n e  t o  g e t  i n t o  t h e  i n t e r -  

s e c t i o n ,  and t h a t  Stenberg en t e red  t h e  i n t e r s e c t i o n  a g a i n s t  

a  red  l i g h t .  While t h e s e  a c t i o n s  a r e  au tho r i zed  f o r  d r i v e r s  

of au tho r i zed  emergency v e h i c l e s  by s e c t i o n  61-8-107, MCA, 

Stenberg was s t i l l  r equ i r ed  t o  e x e r c i s e  ". . . due regard  

f o r  t h e  s a f e t y  of a l l  persons  . . ." There was s u f f i c i e n t  

evidence from which a  ju ry  could f i n d  t h a t  Stenberg f a i l e d  t o  

e x e r c i s e  t h e  r equ i r ed  s t anda rd  of c a r e .  The t r i a l  c o u r t  d i d  

not abuse i t s  d i s c r e t i o n  i n  denying t h e  motion f o r  a  new t r i a l .  

Af f  irmed. 

Chief J u s t i c e  



We Concur: 

Justices 


