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M r .  J u s t i c e  John Conway Harr ison d e l i v e r e d  t h e  Opinion of 
t h e  Court .  

I n  1977 respondents  i n  t h i s  a c t i o n  f i l e d  a  c r i m i n a l  

complaint  wi th  t h e  Musse l she l l  County At torney,  John P r a t t .  

The complaint  a l l e g e d  t h a t  a p p e l l a n t  h e r e i n  had depr ived  

them of some money. A s  a  r e s u l t  of  t h e  f i l i n g  of t h e  

c r i m i n a l  complaint ,  P r a t t  f i l e d  a  motion r e q u e s t i n g  l e a v e  t o  

f i l e  an  in format ion  i n  t h e  D i s t r i c t  Court  charging a p p e l l a n t  

w i t h  f e lony  t h e f t .  The motion w a s  g r an t ed  a f t e r  a  f i n d i n g  

of probable  cause  t h a t  a p p e l l a n t  committed f e l o n y  t h e f t  by 

t h e  D i s t r i c t  Court .  

Appel lan t  was subsequent ly  t r i e d  on t h e  f e lony  t h e f t  

charge.  The ju ry  i n  t h e  c a s e  was unable  t o  reach  a v e r d i c t  

a t  t h e  conc lus ion  of t r i a l .  The charges  w e r e  u l t i m a t e l y  

dismissed wi th  p r e j u d i c e .  

I n  May 1979 a p p e l l a n t  f i l e d  t h i s  a c t i o n  i n  t h e  D i s t r i c t  

Court  of  t h e  Tenth J u d i c i a l  D i s t r i c t ,  i n  and f o r  t h e  County 

of Fergus.  A p p e l l a n t ' s  complaint  a l l e g e d  t h a t  j u d i c i a l  

proceedings  had been i n s t i g a t e d  a g a i n s t  him a t  t h e  i n s i s -  

t ence  of  respondents ,  t h a t  t h e  proceedings  had te rmina ted  i n  

h i s  f a v o r ,  t h a t  respondents  had ma l i c ious ly  i n s t i t u t e d  t h e  

proceedings ,  t h a t  t h e r e  was no probable  cause  f o r  t h e  pro- 

ceed ings ,  and t h a t  he had s u f f e r e d  damages a s  a  r e s u l t  of 

t h e  j u d i c i a l  proceedings  i n s t i g a t e d  by respondents .  The 

complaint  asked f o r  damages i n  excess  of t h r e e  m i l l i o n  

d o l l a r s .  

Respondents f i l e d  motions t o  d i smis s  t h e  s u i t  brought  

by a p p e l l a n t  and b r i e f s  i n  suppor t  of t h e  motions. ~ p p e n d e d  

t o  s e v e r a l  of t h e  b r i e f s  were cop ie s  of  t h e  motion f o r  l e a v e  

t o  f i l e  t h e  c r i m i n a l  in format ion  f i l e d  a g a i n s t  a p p e l l a n t  and 

t h e  o r d e r  of t h e  D i s t r i c t  Court  g r a n t i n g  l e a v e  t o  f i l e  t h e  



c r i m i n a l  informat ion.  The D i s t r i c t  Court  i n i t i a l l y  denied 

respondents '  motions t o  d i smiss .  On f u r t h e r  c o n s i d e r a t i o n ,  

however, t h e  c o u r t  g r an t ed  t h e  motions t o  d i smis s  based on 

t h e  f a c t  t h a t  t h e  D i s t r i c t  Court  had found probable  cause  t o  

a l l ow t h e  charges  t o  be f i l e d  a g a i n s t  a p p e l l a n t  and t o  have 

t h e  c a s e  submit ted t o  t h e  ju ry .  Because of t h i s  j u d i c i a l  

f i n d i n g  of p robable  cause ,  t h e  c o u r t  found one of t h e  e l e -  

ments of a  c l a im  f o r  ma l i c ious  p rosecu t ion ,  want of p robable  

cause  f o r  t h e  f i l i n g  of t h e  a l l e g e d  ma l i c ious ly  prosecu ted  

a c t i o n ,  w a s  n o t  p r e s e n t ,  and,  t h e r e f o r e ,  a  cause  of a c t i o n  

f o r  ma l i c ious  p rosecu t ion  d i d  n o t  e x i s t .  

A f t e r  e n t r y  of t h e  o r d e r  g r a n t i n g  respondents '  motions 

t o  d i smis s ,  a p p e l l a n t  p e t i t i o n e d  t h e  D i s t r i c t  Court  t o  g r a n t  

t h e  p a r t i e s  an  oppor tun i ty  t o  p r e s e n t  o r a l  argument on t h e  

motions t o  d i smiss .  The D i s t r i c t  Court  g r an t ed  t h e  o r a l  

argument. A f t e r  t h e  hea r ing  t h e  c o u r t  i s s u e d  an o r d e r  

l eav ing  i t s  p r i o r  o r d e r  g r a n t i n g  t h e  respondents '  motions t o  

d i smis s  i n  e f f e c t .  This  appea l  fol lowed. 

Appel lan t  r a i s e s  t h e  fol lowing i s s u e s  on appea l :  

1. Did t h e  D i s t r i c t  Court  err i n  f i n d i n g  t h a t  t h e  

de t e rmina t ion  of t h e  e x i s t e n c e  of probable  cause  t o  f i l e  t h e  

c r i m i n a l  charges  a g a i n s t  a p p e l l a n t  i n  t h e  c r i m i n a l  proceed- 

i n g s  brought  a g a i n s t  him p rec ludes  a  subsequent  c i v i l  a c t i o n  

f o r  ma l i c ious  prosecu t ion?  

2 .  Did t h e  D i s t r i c t  Court  e r r  i n  cons ide r ing  matters 

o u t s i d e  t h e  p l ead ings  i n  g r a n t i n g  respondents '  motions t o  

d i smis s  w i thou t  p rov id ing  a hear ing  b e f o r e  g r a n t i n g  t h e  

motions? 

I t  i s  w e l l  s e t t l e d  t h a t  a j u d i c i a l  de t e rmina t ion  of 

p robable  cause  t o  hold a p a r t y  answerable t o  c r i m i n a l  charges  

does  n o t  p rec lude  t h e  p a r t y  from subsequent ly  b r ing ing  s u i t  



for malicious prosecution. While the fact the party was 

held to answer the criminal charge is considered prima facie 

or presumptive evidence of the existence of probable cause, 

it is not considered conclusive proof of probable cause to 

initiate the criminal action. De La Riva v. Owl Drug Co. 

(1967), 253 Cal.App.2d 593, 61 Cal.Rptr. 291, 293; Willis v. 

Gurry (1954), 331 Mass. 19, 116 N.E.2d 689, 690; Foster v. 

Banks (1931), 112 Cal.App. 622, 297 P. 106, 107; Annot., 68 

A.L.R.2d 1168 (1959). 

The trial court here held that the prior determination 

of probable cause to bring the criminal charges against 

appellant was conclusive on the probable cause issue in the 

malicious prosecution case. It then dismissed appellant's 

suit because, with the conclusive determination of probable 

cause for the bringing of the criminal action, it would have 

been impossible as a matter of law for appellant to prove an 

essential element of a malicious prosecution cause of action. 

Under the above rule, this decision by the trial court was 

error. 

The decision by the judge in the criminal proceedings 

that probable cause existed to hold appellant on the crimi- 

nal charges and submit the case to the jury is not conclu- 

sive on the probable cause issue in the malicious prosecu- 

tion case. It is not, therefore, impossible as a matter of 

law for appellant to prove the lack of probable cause ele- 

ment of a cause of action for malicious prosecution, and his 

case should not have been dismissed on that basis. There- 

fore, the decision of the District Court is reversed and the 

case remanded for such further proceedings as are necessary 

to decide the merits of appellant's claim. 



Having r e v e r s e d  and remanded t h i s  c a s e  on t h e  f i r s t  

i s s u e  r a i s e d  by a p p e l l a n t ,  i t  i s  unnecessa ry  t o  comment on 

t h e  second i s s u e  r a i s e d .  W e  do ,  however, f e e l  it would be 

h e l p f u l  i n  u l t i m a t e l y  d e c i d i n g  t h e  c a s e  t o  make one add i -  

t i o n a l  no t e .  

Although it  i s  u n i v e r s a l l y  h e l d  t h a t  a  p r i o r  de te rmina-  

t i o n  of  p robab l e  cause  c o n s t i t u t e s  prima f a c i e  ev idence  o r  

presumpt ive  ev idence  o f  p robab l e  c ause  a t  a  subsequen t  

m a l i c i o u s  p r o s e c u t i o n  p roceed ing ,  t h e r e  i s  a s p l i t  o f  au- 

t h o r i t y  a s  t o  t h e  quantum of  proof nece s sa ry  t o  overcome t h e  

presumpt ion.  Annot. ,  68 A.L.R.2d a t  1170. Some j u r i s d i c -  

t i o n s  r e q u i r e  t h e  showing o f  f r a u d ,  p e r j u r y ,  o r  o t h e r  undue 

means i n  o b t a i n i n g  t h e  o r i g i n a l  d e t e r m i n a t i o n  t h a t  p robab l e  

c a u s e  e x i s t e d  t o  overcome t h e  e f f e c t  of t h e  prima f a c i e  o r  

presumpt ive  ev idence  o f  p robab le  c a u s e  e s t a b l i s h e d  by t h e  

p r i o r  j u d i c i a l  d e t e r m i n a t i o n  of  p robab l e  c ause .  See ,  f o r  

example, Lee v.  C i t y  o f  Mount Vernon (1979 ) ,  68 A .A.D.2d 

902, 4 1 4  N.Y.S.2d 215, 217; Rodgers v .  W. T. Gran t  Company 
+,&'\ 

( F l a .  1976 ) ,  326 So.2d 57, 64; Annot. ,  68 A.L.R.2d a t  1190. 

Other  j u r i s d i c t i o n s  o n l y  r e q u i r e  a  showing of l a c k  of  p robab l e  

c a u s e  by a preponderance  of  t h e  ev idence  t o  overcome t h e  

presumpt ion of  t h e  e x i s t e n c e  of p robab l e  c ause  r a i s e d  by a 

d e t e r m i n a t i o n  o f  p robab l e  c ause  i n  a  p r i o r  p roceed ing .  See ,  

f o r  example, Zalewski v. Ga l lagher  ( 1977 ) ,  150 N.J.Super. 

360, 375 A.2d 1195, 1200; Lampos v .  Bazar ,  I n c .  ( 1974 ) ,  270 

O r .  256, 527 P.2d 376, 383; Annot. ,  68 A.L.R.2d a t  1173. 

The l a t t e r  r u l e  ha s  been adopted i n  t h e  numerica l  

m a j o r i t y  of  j u r i s d i c t i o n s .  W e  a l s o  f e e l  t h a t  i t  i s  t h e  

b e t t e r  r easoned  p o s i t i o n  as it i s  c o n s i s t e n t  w i t h  o u r  s t a t u t e s  

s t a t i n g  a presumption which i s  n o t  deemed c o n c l u s i v e  can be  



con t rove r t ed  by o t h e r  evidence and s e t t i n g  t h e  normal s t anda rd  

of proof i n  c i v i l  c a s e s  a s  t h e  preponderance of t h e  evidence.  

See s e c t i o n  26-1-602, MCA; s e c t i o n  26-1-403(1), MCA. We see 

no reason  t o  impose a h igher  burden of  proof t o  overcome t h e  

presumption he re  than i n  o t h e r  s i t u a t i o n s .  

Therefore ,  w e  adopt  t h e  m a j o r i t y  p o s i t i o n .  A p l a i n t i f f  

i n  a mal ic ious  p rosecu t ion  a c t i o n  can overcome t h e  presumption 

of p robable  cause  r a i s e d  by a de t e rmina t ion  of p robable  

cause  t o  hold  t h e  p l a i n t i f f  i n  a c r i m i n a l  proceeding by 

showing by a preponderance of  t h e  evidence t h a t  t h e r e  was no 

probable  cause  f o r  f i l i n g  t h e  o r i g i n a l  c r i m i n a l  a c t i o n .  

Thus, should t h i s  c a s e  proceed t o  t r i a l ,  respondents  

may in t roduce  evidence of  t h e  r u l i n g  of t h e  D i s t r i c t  Court  

t h a t  p robable  cause  e x i s t e d  t o  hold a p p e l l a n t  on t h e  c r i m i -  

n a l  charges  brought  a g a i n s t  him. This  w i l l  be prima f a c i e  

o r  presumptive evidence of  t h e  e x i s t e n c e  of p robable  cause .  

Appel lan t  can,  however, overcome t h i s  presumption by showing 

by a preponderance of  t h e  evidence t h a t  p robable  cause  t o  

f i l e  t h e  c r i m i n a l  a c t i o n  d i d  n o t  e x i s t .  

Reversed and remanded. 

We concur: 

Chief J u s t i c e  


