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M r .  C h i e f  J u s t i c e  F r a n k  I. H a s w e l l  d e l i v e r e d  t h e  O p i n i o n  o f  t h e  
C o u r t .  

T h i s  i s  an a p p e a l  b y  d e f e n d a n t  f r o m  a  j u d g m e n t  r e q u i r i n g  

p l a i n t i f f  t o  s u r r e n d e r  p o s s e s s i o n  o f  a  m a r e  t o  d e f e n d a n t ,  

r e q u i r i n g  d e f e n d a n t  t o  p a y  p l a i n t i f f  $1 ,250 ,  t o  e x e c u t e  t r a n s f e r  

d o c u m e n t s  f o r  a  f o a l  b o r n  t o  t h e  m a r e ,  and f o r  v a r i o u s  o t h e r  

r e l i e f .  

I n  1 9 7 8  p l a i n t i f f  C a r l  D. S c o t t  l e a r n e d  t h a t  d e f e n d a n t  

F l o r a l  H j e l m  had  r e g i s t e r e d  q u a r t e r  h o r s e s  f o r  s a l e .  The  p a r t i e s  

h a d  s e v e r a l  t e l e p h o n e  c o n v e r s a t i o n s  c o n c e r n i n g  t h e s e  h o r s e s  and 

S c o t t  w e n t  t o  t h e  H j e l m  r e s i d e n c e  and  i n s p e c t e d  s e v e r a l  m a r e s  o n  

a  S a t u r d a y  i n  November ,  1 9 7 8 .  

A c c o r d i n g  t o  S c o t t ,  he a d v i s e d  H j e l m  t h a t  he was n o t  

i n t e r e s t e d  i n  t h e  p u r c h a s e  o f  any  h o r s e  o t h e r  t h a n  a  m a r e  named 

S a t i n  B e a v e r .  H j e l m  c o n t e n d s  t h a t  a  s a l e  o f  f i v e  m a r e s  was nego-  

t i a t e d  f o r  t h e  sum o f  a p p r o x i m a t e l y  $5,600.  The  n e g o t i a t i o n s  

w e r e  n e v e r  r e d u c e d  t o  w r i t i n g .  

On t h e  f o l l o w i n g  Monday  S c o t t  r e t u r n e d  w i t h  a  h o r s e  

t r a i l e r  and  t o o k  t h e  mare  named S a t i n  B e a v e r .  S c o t t  c o n t e n d s  
Y 

t h a t  he g a v e  H j e l m  a  c h e c k  f o r  $1 ,000  f o r  S a t i n  B e a v e r  w h i c h  was 

t h e  t o t a l  p u r c h a s e  p r i c e .  H j e l m  c o n t e n d s  t h a t  t h e  $ 1 , 0 0 0  was 

m e r e l y  a  down-paymen t  on t h e  f i v e  mares  and  S c o t t  was t o  p a y  t h e  

b a l a n c e  when he c o l l e c t e d  t h e  r e m a i n i n g  mares .  

H j e l m  d i d  n o t  g i v e  t h e  r e g i s t r a t i o n  p a p e r s  and t r a n s f e r  

d o c u m e n t s  f o r  S a t i n  B e a v e r  t o  S c o t t  a t  t h e  t i m e  t h e  c h e c k  was 

w r i t t e n  and  has  r e f u s e d  t o  do  so t h e r e a f t e r .  

A  f o a l  was b o r n  t o  S a t i n  B e a v e r  w h i l e  t h e  mare  was i n  

S c o t t ' s  p o s s e s s i o n .  

On F e b r u a r y  1 6 ,  1 9 7 9 ,  S c o t t  f i l e d  a  c o m p l a i n t  a g a i n s t  

H j e l m  i n  t h e  j u s t i c e  c o u r t  o f  R a v a l l i  C o u n t y  s e e k i n g  j u d g m e n t  f o r  

$1 ,108  f o r  H j e l m ' s  a1 l e g e d  f a i l  u r e  t o  p r o d u c e  r e g i s t r a t i o n  d o c u -  

m e n t s  on S a t i n  B e a v e r ,  p l u s  $1 .50  p e r  day  m a r e  c a r e .  

D e f e n d a n t  a n s w e r e d  and  f i l e d  a  c o u n t e r c l a i m  f o r  $ 4 , 6 0 0  

r e p r e s e n t i n g  t h e  b a l a n c e  o f  t h e  p u r c h a s e  p r i c e .  The c a s e  was 

t r a n s f e r r e d  f r o m  j u s t i c e  c o u r t  t o  D i s t r i c t  C o u r t  b e c a u s e  t h e  



c o u n t e r c l a i m  e x c e e d e d  t h e  j u r i s d i c t i o n a l  l i m i t  o f  t h e  j u s t i c e  

c o u r t .  

On J u l y  20 ,  1 9 7 9 ,  t h e  c a s e  was t r i e d  b e f o r e  t h e  D i s t r i c t  

C o u r t  s i t t i n g  w i t h o u t  a  j u r y .  The D i s t r i c t  C o u r t  i s s u e d  f i n d i n g s  

o f  f a c t ,  c o n c l u s i o n s  o f  l a w  and  j u d g m e n t  one  week t h e r e a f t e r  i n  

w h i c h  p l a i n t i f f  was r e q u i r e d  t o  s u r r e n d e r  p o s s e s s i o n  o f  S a t i n  

B e a v e r  t o  d e f e n d a n t ,  d e f e n d a n t  was r e q u i r e d  t o  pay  p l a i n t i f f  

$1 ,250  a n d  s u r r e n d e r  a l l  d o c u m e n t s  n e c e s s a r y  t o  t r a n s f e r  t i t l e  o f  

S a t i n  B e a v e r ' s  f o a l  t o  p l a i n t i f f ,  and a t  p l a i n t i f f ' s  o p t i o n  he 

c o u l d  r e t a i n  p o s s e s s i o n  o f  t h e  f o a l ,  r e t u r n  t h e  f o a l  w i t h  S a t i n  

B e a v e r  u n t i l  i t  i s  weaned and  t h e n  r e t a k e  p o s s e s s i o n  o f  t h e  f o a l  

n o t  l a t e r  t h a n  O c t o b e r  1 5 ,  1 9 7 9 ,  and t h a t  i f  p l a i n t i f f  d i d  n o t  

r e t a k e  p o s s e s s i o n  b y  t h a t  t i m e ,  t i t l e  t o  t h e  f o a l  w o u l d  r e v e r t  t o  

t h e  d e f e n d a n t .  

A p p e l l  a n t  p r e s e n t s  t h e  f o l l  o w i n g  i s s u e s  : 

1. W h e t h e r  t h e  f a c t s  o f  t h e  c a s e  s u p p o r t  t h e  c o u r t ' s  

c o n c l u s i o n  t h a t  t h e  p a r t i e s  w e r e  " m e r c h a n t s "  w i t h i n  t h e  m e a n i n g  

o f  s e c t i o n  3 0 - 2 - 1 0 4 ,  MCA? 

2. W h e t h e r  t h e  f a c t s  o f  t h e  c a s e  s u p p o r t  t h e  c o n c l u s i o n  

o f  l a w  t h a t  t h e  o r a l  c o n t r a c t  was u n e n f o r c e a b l e  f o r  l a c k  o f  

w r i t i n g  i n  c o n f i r m a t i o n  o f  t h e  o r a l  c o n t r a c t ?  

3. W h e t h e r  t h e  d i v i s i o n  o f  t h e  p r o p e r t y  c o n s t i t u t e s  a  

r e s c i s s i o n  o f  t h e  c o n t r a c t  t o  p u r c h a s e ?  

4.  W h e t h e r  t h e  j u d g m e n t  i s  s u p p o r t e d  b y  t h e  f a c t s  as 

f o u n d  b y  t h e  t r i a l  c o u r t ?  

A p p e l l a n t  c o n t e n d s  t h a t  t h e  D i s t r i c t  C o u r t  e r r e d  i n  i t s  

c o n c l u s i o n  t h a t  t h e  p a r t i e s  w e r e  " m e r c h a n t s "  i n  h o r s e s  and t h a t  

t h i s  was a  t r a n s a c t i o n  " b e t w e e n  m e r c h a n t s "  w i t h i n  t h e  m e a n i n g  o f  

s e c t i o n  3 0 - 2 - 1 0 4 ,  MCA. 

The  D i s t r i c t  C o u r t  a l s o  c o n c l u d e d  t h a t  t h e r e  was a  l a c k  o f  

w r i t i n g  i n  c o n f i r m a t i o n  o f  t h e  o r a l  c o n t r a c t  as r e q u i r e d  b y  s e c -  

t i o n  3 0 - 2 - 2 0 1 ( 1 )  a n d  ( 2 ) ,  MCA, and ,  as a  c o n s e q u e n c e ,  t h e  o r a l  

c o n t r a c t  f o r  t h e  s a l e  o f  t h e  f i v e  mares  was u n e n f o r c e a b l e .  

S e c t i o n  3 0 - 2 - 2 0 1 ,  MCA, r e a d s  as f o l l o w s :  

" F o r m a l  r e q u i r e m e n t s - - s t a t u t e  o f  f r a u d s .  ( 1 )  
E x c e p t  as o t h e r w i s e  p r o v i d e d  i n t h i s  s e c t i o n  



a  c o n t r a c t  f o r  t h e  s a l e  o f  goods  f o r  t h e  p r i c e  
o f  $ 5 0 0  o r  m o r e  i s  n o t  e n f o r c e a b l e  b y  way o f  
a c t i o n  o r  d e f e n s e  u n l e s s  t h e r e  i s  some w r i t i n g  
s u f f i c i e n t  t o  i n d i c a t e  t h a t  a  c o n t r a c t  f o r  s a l e  
h a s  b e e n  made b e t w e e n  t h e  p a r t i e s  and s i g n e d  b y  
t h e  p a r t y  a g a i n s t  whom e n f o r c e m e n t  i s  s o u g h t  o r  
b y  h i s  a u t h o r i z e d  a g e n t  o r  b r o k e r .  A  w r i t i n g  i s  
n o t  i n s u f f i c i e n t  b e c a u s e  i t  o m i t s  o r  i n c o r r e c t l y  
s t a t e s  a  t e r m  a g r e e d  upon  b u t  t h e  c o n t r a c t  i s  
n o t  e n f o r c e a b l e  u n d e r  t h i s  p a r a g r a p h  b e y o n d  t h e  
q u a n t i t y  o f  goods  shown i n  s u c h  w r i t i n g .  

" ( 2 )  B e t w e e n  m e r c h a n t s  i f  w i t h i n  a  r e a s o n a b l e  
t i m e  a  w r i t i n g  i n  c o n f i r m a t i o n  o f  t h e  c o n t r a c t  
a n d  s u f f i c i e n t  a g a i n s t  t h e  s e n d e r  i s  r e c e i v e d  
a n d  t h e  p a r t y  r e c e i v i n g  i t  h a s  r e a s o n  t o  know 
i t s  c o n t e n t s ,  i t  s a t i s f i e s  t h e  r e q u i r e m e n t s  o f  
s u b s e c t i o n  ( 1 )  a g a i n s t  s u c h  p a r t y  u n l e s s  w r i t t e n  
n o t i c e  o f  o b j e c t i o n  t o  i t s  c o n t e n t s  i s  g i v e n  
w i t h i n  1 0  d a y s  a f t e r  i t  i s  r e c e i v e d .  

" ( 3 )  A c o n t r a c t  w h i c h  does  n o t  s a t i s f y  t h e  
r e q u i r e m e n t s  o f  s u b s e c t i o n  (1) b u t  w h i c h  i s  
v a l i d  i n  o t h e r  r e s p e c t s  i s  e n f o r c e a b l e :  

( a )  i f  t h e  goods  a r e  t o  be s p e c i a l l y  m a n u f a c -  
u r e d  f o r  t h e  b u y e r  and  a r e  n o t  s u i t a b l e  f o r  
a l e  t o  o t h e r s  i n  t h e  o r d i n a r y  c o u r s e  o f  t h e  

s e l l e r ' s  b u s i n e s s  and t h e  s e l l e r ,  b e f o r e  n o t i c e  
o f  r e p u d i a t i o n  i s  r e c e i v e d  and  u n d e r  c i  r c u m s t a n -  
c e s  w h i c h  r e a s o n a b l y  i n d i c a t e  t h a t  t h e  goods  a r e  
f o r  t h e  b u y e r ,  has  made e i t h e r  a  s u b s t a n t i a l  
b e g i n n i n g  o f  t h e i r  m a n u f a c t u r e  o r  c o m m i t m e n t s  
f o r  t h e i r  p r o c u r e m e n t ;  o r  

" ( b )  i f  t h e  p a r t y  a g a i n s t  whom e n f o r c e m e n t  i s  
s o u g h t  a d m i t s  i n  h i s  p l e a d i n g ,  t e s t i m o n y  o r  
o t h e r w i s e  i n  c o u r t  t h a t  a  c o n t r a c t  f o r  s a l e  was 
made, b u t  t h e  c o n t r a c t  i s  n o t  e n f o r c e a b l e  u n d e r  
t h i s  p r o v i s i o n  b e y o n d  t h e  q u a n t i t y  o f  goods  
a d m i t t e d ;  o r  

" ( c )  w i t h  r e s p e c t  t o  goods  f o r  w h i c h  paymen t  h a s  
b e e n  made and  a c c e p t e d  o r  w h i c h  h a v e  b e e n  
r e c e i  v e d  and  a c c e p t e d  ( 3 0 - 2 - 6 0 6 ) . "  

U n d e r  t h i s  s t a t u t e ,  w h e t h e r  t h e  p a r t i e s  h a v e  b e e n  

c l a s s i f i e d  as m e r c h a n t s  i s  n o t  r e l e v a n t  u n l e s s  t h e r e  i s  a  w r i t i n g  

i n  c o n f i r m a t i o n  o f  t h e  c o n t r a c t .  I n  t h e  p r e s e n t  c a s e  t h e r e  was 

n o  w r i t i n g .  Thus ,  t h e  D i s t r i c t  C o u r t ' s  f i n d i n g  t h a t  t h e  p a r t i e s  

w e r e  m e r c h a n t s  i s  i r r e l e v a n t  t o  o u r  d e t e r m i n a t i o n  o f  t h i s  a p p e a l .  

The  a p p e l l a n t  n e x t  c o n t e n d s  t h a t  t h e  c o n t r a c t  f o r  t h e  

p u r c h a s e  and  s a l e  o f  t h e  f i v e  h o r s e s  i s  e n f o r c e a b l e  d e s p i t e  t h e  

l a c k  o f  a  w r i t i n g .  I n  s u p p o r t  o f  t h i s  c o n t e n t i o n  t h e  a p p e l l a n t  

d i r e c t s  t h e  C o u r t  t o  s e c t i o n  3 0 - 2 - 1 0 2 ,  MCA, w h i c h  o u t l i n e s  t h e  

s c o p e  o f  t h e  s t a t u t e  o f  f r a u d s  s e c t i o n  w h i c h  i s  q u o t e d  a b o v e .  

S e c t i o n  3 0 - 2 - 1 0 2 ,  M C A ,  p r o v i d e s :  



" S c o p e - - c e r t a i n  s e c u r i t y  and  o t h e r  t r a n s a c t i o n s  
e x c l u d e d  -- f r o m  t h i s  c h a p t e r .  U n l e s s  t h e  c o n t e x t  
o t h e r w i s e  r e q u i r e s ,  t h i s  c h a p t e r  a p p l  i e s  t o  
t r a n s a c t i o n s  . i n  goods ;  i t  does  n o t -  a p p l y  t o  any  
t r a n s a c t i o n  w h i c h  a l t h o u g h  i n  t h e  f o r m  o f  an 
u n c o n d i t i o n a l  c o n t r a c t  t o  s e l l  o r  p r e s e n t  s a l e  
i s  i n t e n d e d  t o  o p e r a t e  o n l y  as a  s e c u r i t y  t r a n -  
s a c t i o n  n o r  does  t h i s  c h a p t e r  i m p a i r  o r  r e p e a l  
a n y  s t a t u t e  r e g u l a t i n g  s a l e s  t o  c o n s u m e r s ,  f a r -  
m e r s  o r  o t h e r  s p e c i f i e d  c l a s s e s  o f  b u y e r s . "  

T h i s  s t a t u t e  does  n o t  s u p p o r t  a p p e l  l a n t ' s  c o n t e n t i o n  t h a t  

t h e  t r a n s a c t i o n  i n  q u e s t i o n  f a l l s  o u t s i d e  t h e  s c o p e  o f  s e c t i o n  

3 0 - 2 - 2 0 1 ,  MCA. The  t r a n s a c t i o n  does  n o t  i n v o l v e  a  s e c u r i t y  

t r a n s a c t i o n .  The a p p e l l a n t  has  n o t  d i r e c t e d  t h e  C o u r t  t o  any  

s t a t u t e  w h i c h  w o u l d  p r e v e n t  t h e  s t a t u t e  o f  f r a u d s  s e c t i o n  f r o m  

a p p l y i n g  t o  t h i s  t r a n s a c t i o n ,  and  r e s e a r c h  h a s  n o t  r e v e a l e d  any  

s u c h  s t a t u t e .  We d e t e r m i n e  t h a t  t h e  t r a n s a c t i o n  f a l l s  w i t h i n  t h e  

p r o v i s i o n s  o f  s e c t i o n  3 0 - 2 - 2 0 1 ,  MCA. 

The  a p p e l l a n t  n e x t  c o n t e n d s  t h a t  t h e  manner  i n  w h i c h  t h e  

p r o p e r t y  was d i v i d e d  d i d  n o t  c o n s t i t u t e  a  r e s c i s s i o n  o f  t h e  

c o n t r a c t .  I n  e s s e n c e ,  a p p e l l a n t  i s  c o n t e n d i n g  t h a t  a  r e s c i s s i o n  

o f  a  c o n t r a c t  m u s t  r e s u l t  i n  t h e  p a r t i e s  b e i n g  p l a c e d  i n  s t a t u s  

q u o ,  and  t h a t  t h e  p a r t i e s  i n  t h e  p r e s e n t  c a s e  w e r e  n o t  p l a c e d  i n  

s t a t u s  quo  b e c a u s e  C a r l  S c o t t  was a l l o w e d  t o  k e e p  t h e  f i r s t  f o a l .  

S e c t i o n  2 8 - 2 - 1 7 1 6 ,  MCA, s t a t e s  : "On a d j u d g i n g  t h e  

r e s c i s s i o n  o f  a  c o n t r a c t ,  t h e  c o u r t  may r e q u i r e  t h e  p a r t y  t o  

whom s u c h  r e l i e f  i s  g r a n t e d  t o  make any  c o m p e n s a t i o n  o r  r e s t o r a -  

t i o n  t o  t h e  o t h e r  w h i c h  j u s t i c e  may r e q u i r e . "  

T h i s  C o u r t  h a s  had  o c c a s i o n  t o  c o n s i d e r  t h i s  s t a t u t e  i n  
A 

O ' K e e f e  v. R o u t l e d g e  ( 1 9 4 0 ) ,  1 1 0  M o n t .  1 3 8 ,  1 0 3  P.pd 3 0 7 ,  and 

made t h e  f o l l o w i n g  o b s e r v a t i o n :  

" I n  t h i s  c o n n e c t i o n  t h e  q u e s t i o n  s u g g e s t s  i t s e l f  
as  t o  wha t  i s  t h e  o b j e c t  o f  t h e  r e q u i r e m e n t  o f  
r e s t o r a t i o n .  T h e o r e t i c a l l y ,  i t  i s  t o  p l a c e  t h e  
p a r t i e s  i n  s t a t u  quo .  I n  t h i s  a s p e c t , '  ' s t a t u  
quo m e a n s t o  p l a c e  s u c h  p a r t y  i n  t h e  same p o s i -  
t i o n  as he was s i t u a t e d  i n  a t  t h e  t i m e  o f  t h e  
e x e c u t i o n  o f  t h e  c o n t r a c t ,  b u t  a b s o l u t e  and 
l i t e r a l  r e s t o r a t i o n  o f  t h e  p a r t i e s  t o  t h e i r  
f o r m e r  p o s i t i o n  i s  n o t  r e q u i r e d ,  and s u c h  
r e s t o r a t i o n  as  i s  r e a s o n a b l y  p o s s i b l e  and 
demanded b y  t h e  e q u i t i e s  o f  t h e  c a s e  i s  
s u f f i c i e n t . '  ( 1 7  C.J.S. C o n t r a c t ,  sec  4 3 8 ,  p. 
9 2 0 . )  ' T h e  r u l e  . . . i s  f o u n d e d  o b v i o u s l y  on  
t h e  p r i n c i p l e  t h a t  he who s e e k s  e q u i t y  m u s t  do 
e q u i t y .  C o n v e r s e l y ,  w h e r e v e r  u n d e r  t h e  



c i r c u m s t a n c e s  o f  t h e  p a r t i c u l a r  c a s e  r e s t i t u t i o n  
b y  p l a i n t i f f  i s  n o t  e s s e n t i a l  t o  t h e  c o m p l e t e  
a d m i n i s t r a t i o n  o f  j u s t i c e  b e t w e e n  t h e  p a r t i e s ,  
i t  w i l l  n o t  be r e q u i r e d  . . . The r u l e  i n  r e g a r d  
t o  t h e  m a t t e r  i s  e q u i t a b l e ,  n o t  t e c h n i c a l . '  ( 9  
C.J., sec .  95 ,  p. 1 2 0 9 . )  "'An a b s o l u t e  and 
l i t e r a l  r e s t o r a t i o n  o f  t h e  p a r t i e s  t o  t h e i r  
f o r m e r  c o n d i t i o n  i s  n o t  r e q u i r e d ;  i t  i s  s u f -  
f i c i e n t  i f  s u c h  r e s t o r a t i o n  be made as i s  r e a s o -  
n a b l y  p o s s i b l e  and s u c h  as t h e  m e r i t s  o f  t h e  
c a s e  demand . " '  ( B l a c k  M o t o r  Co. v .  G r e e n ,  2 5 8  
Ky. 7 2 ,  79 S.W.2d 4 0 9 ,  4 1 1 ) "  1 1 0  M o n t .  a t  
1 4 6 - 1 4 7 .  

I n  t h e  p r e s e n t  c a s e ,  c o m p l e t e  r e s c i s s i o n  was n o t  p o s s i b l e ,  

b e c a u s e  t h e  c i r c u m s t a n c e s  had  changed .  The  D i s t r i c t  C o u r t  was 

f a c e d  w i t h  t h e  t a s k  o f  p r o p e r l y  a1 l o c a t i n g  t w o  h o r s e s  and an  

u n b o r n  f o a l ,  w h e r e  t h e r e  had  o n l y  b e e n  one  h o r s e  and an  u n b o r n  

f o a l  a t  t h e  t i m e  o f  t r a n s a c t i o n .  I n  s u c h  c i r c u m s t a n c e s ,  t h e  

t r i a l  j u d g e  m u s t  u s e  h i s  d i s c r e t i o n  i n  d o i n g  e q u i t y ,  and t h i s  

C o u r t  w i l l  n o t  r e v e r s e  t h a t  d e c i s i o n  s h o r t  o f  a  s h o w i n g  o f  abuse  

o f  t h a t  d i s c r e t i o n .  One f o a l  was s i r e d  w h i l e  t h e  m a r e  was i n  

H j e l m ' s  p o s s e s s i o n  and  t h e  o t h e r  was s i r e d  w h i l e  t h e  m a r e  was i n  

S c o t t ' s  p o s s e s s i o n .  On t h e  b a s i s  o f  t h e  f a c t s  p r e s e n t e d  i n  t h e  

r e c o r d  and  t h e  D i s t r i c t  C o u r t ' s  f i n d i n g s ,  we c a n n o t  say  t h a t  

H j e l m  i s  i n  a  w o r s e  p o s i t i o n  now t h a n  p r i o r  t o  t h e  t r a n s a c t i o n .  

She has  S a t i n  B e a v e r  and  an u n b o r n  f o a l .  U n d e r  t h e s e  

c i r c u m s t a n c e s ,  t h e  t r i a l  c o u r t  d i d  n o t  abuse  i t s  d i s c r e t i o n .  

F i n a l l y ,  t h e  a p p e l l a n t  c o n t e n d s  t h a t  t h e  j u d g m e n t  i s  n o t  

s u p p o r t e d  b y  t h e  f a c t s  as f o u n d  b y  t h e  t r i a l  c o u r t .  T h i s  c o n t e n -  

t i o n  i s  b a s e d  on t h e  a r g u m e n t s  p u t  f o r w a r d  a b o v e ,  i . e . ,  

r e s c i s s i o n  was n o t  p r o p e r  and  i f  p r o p e r ,  t h e n  r e s t o r a t i o n  was n o t  

p r o p e r l y  a c c o m p l i s h e d .  As t h e s e  t w o  c o n t e n t i o n s  have  b e e n  

a n s w e r e d  a b o v e ,  t h e y  need  n o t  be a d d r e s s e d  a g a i n .  

A f f i r m e d .  

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 
C h i e f  J u s t i c e  

We c o n c u r :  
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M r .  J u s t i c e  John C. Sheehy, concurring i n  p a r t  and d i s s e n t i n g  
i n  p a r t .  

I concur i n  t h e  major i ty  opinion i n s o f a r  a s  it af f i rms  

t h e  dec i s ions  of t h e  D i s t r i c t  Court, but  d isagree  with t h e  

method of  r e s t o r a t i o n  t h a t  was determined by t h e  D i s t r i c t  

Court. 

S a t i n  Beaver, t h e  mare so ld  by F l o r a l  Hjelm t o  S c o t t ,  

was a  r e g i s t e r e d  horse.  While i n  F l o r a l  Hjelm's possession,  

t h e  mare had been bred t o  another r e g i s t e r e d  horse,  a  p a i n t ,  

and t h e  prospect  of a  p a i n t  f o a l  which could be r e g i s t e r e d  

made t h a t  f o a l  more valuable  than it would be otherwise.  

Af ter  t h e  mare was t r a n s f e r r e d  t o  S c o t t ,  S a t i n  Beaver 

foaled.  The r e s u l t i n g  c o l t  was re t a ined  by Sco t t .  While 

S a t i n  Beaver remained i n  t h e  possession of S c o t t ,  he caused 

her  t o  be bred t o  another  horse and a t  t h e  t i m e  of t r i a l  

t h a t  f o a l  had n o t  been born. Under t h e  t e r m s  of t h e  D i s t r i c t  

Cour t ' s  judgment, however, when t h e  mat ter  was f i n a l l y  

decided, it decreed t h a t  S a t i n  Beaver be re turned  t o  F l o r a l  

Hjelm and t h a t  she be allowed t o  keep t h e  second c o l t ,  

al though F l o r a l  Hjelm has no b a s i s  upon which t o  r e g i s t e r  

t h a t  c o l t .  She was a l s o  requi red  t o  r e t u r n  t h e  $1,000 t o  

S c o t t ,  p l u s  $250 a s  payment f o r  S c o t t  keeping both S a t i n  

Beaver and t h e  f i r s t  f o a l .  

S c o t t ,  under t h e  f ind ings  of t h e  D i s t r i c t  Court ,  breached 

h i s  c o n t r a c t  with F l o r a l  Hjelm. I t  i s  only because of t h e  

s t a t u t e  of f rauds  t h a t  h i s  con t rac t  cannot be enforced 

a g a i n s t  Sco t t .  I n  at tempting r e s t o r a t i o n ,  however, F l o r a l  

Hjelm should not  be i n  a  worse p o s i t i o n  than she was before  

t h e  breached con t rac t .  I f  anyone should bear  t h e  brunt  of 

inequ i ty ,  i t  should be t h e  one who breached t h e  c o n t r a c t ,  

Sco t t .  



Therefore ,  I th ink  a  p roper  r e s o l u t i o n  of t h i s  c a s e  

would be t h a t  S a t i n  Beaver and t h e  f i r s t  f o a l  be r e tu rned  t o  

F l o r a l  Hjelm by S c o t t .  I f  t h e  f i r s t  f o a l  i s  n o t  now a v a i l a b l e ,  

t h e  va lue  of t h a t  f o a l  should be r e tu rned  t o  F l o r a l  Hjelm. 

The second f o a l  should be given t o  S c o t t ,  who cannot complain 

i f  t h e  second f o a l  i s  n o t  r e g i s t e r a b l e  s i n c e  t h e  breed ing  of  

t h e  second c o l t  was h i s  doing. I t  would a l s o  be f a i r  t o  

r e q u i r e  t h a t  F l o r a l  Hjelm r e t u r n  t h e  $1,000 which she  r ece ived  

on t h e  purchase  p r i c e  of t h e  mare, and t h e  sum of $ 2 5 0  f o r  

t h e  c a r e  of t h e  mare whi le  it was o u t  of h e r  possess ion .  

I t  should be  r e a l i z e d  h e r e  t h a t  F l o r a l  Hjelm has  l o s t  

va luab le  breeding y e a r s  i n  S a t i n  Beaver and t h a t  she  can 

never  be made whole, a l l  because of t h e  s t a t u t e  of  f r a u d s ,  

which p reven t s  complete r e l i e f  i n  t h i s  case .  


