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M r .  J u s t i c e  John Conway Harr i son  d e l i v e r e d  t h e  Opinion of 
t h e  Court .  

c his i s  an  appea l  from d e f e n d a n t ' s  conv ic t ions  of two 

coun t s  of c r i m i n a l  sale of dangerous drugs .  

Defendant Ronald Lee B a s s e t t  was charged by in fo rma t ion  

f i l e d  d i r e c t l y  i n  t h e  Yellowstone County D i s t r i c t  Cour t ,  on 

January 19,  1979, w i th  two counts  of s e l l i n g  coca ine ,  i n  

v i o l a t i o n  of s e c t i o n s  45-9-101 and 50-32-101 through 50-32- 

313, MCA, and one count  of possess ion  of mari juana i n  v i o l a t i o n  

of s e c t i o n s  45-9-102 and 50-32-101 through 50-32-313, MCA. 

The charges  stemmed from a wide-ranging i n v e s t i g a t i o n  of 

i l l e g a l  drug a c t i v i t y  i n  t h e  B i l l i n g s ,  Montana, a r e a  i n  

which a Big Horn Deputy S h e r i f f ,  Atone R.  (Tony) C a r r i e r  w a s  

"on loan"  t o  Yellowstone County a u t h o r i t i e s  working a s  an  

undercover i n v e s t i g a t o r .  I n  t h e  i n v e s t i g a t i o n ,  t h e  a u t h o r i -  

t i es  r o u t i n e l y  made u s e  of e l e c t r o n i c  s u r v e i l l a n c e  and 

moni tor ing dev ices .  C a r r i e r  was o u t f i t t e d  w i th  a concealed 

microphone and a t r a n s m i t t i n g  dev ice  commonly known a s  a 

body monitor.  

Carrier met w i t h  defendant  on a t  l e a s t  s i x  occas ions .  

On October 17 ,  1978, C a r r i e r  was in t roduced  t o  defendant  by 

Russe l l  Bender. This  i n t r o d u c t i o n  was made a t  Bender ' s  

r e s idence .  C a r r i e r  had purchased an  automobile from Bender 

and had a l s o  made arrangements t o  buy a q u a n t i t y  of coca ine  

a t  Bender ' s  res idence .  Outs ide  t h e  r e s i d e n c e ,  Bender and 

defendant  c a r r i e d  on a b r i e f  conve r sa t ion  which C a r r i e r  

could n o t  overhear .  A f t e r  C a r r i e r  gave Bender $80 i n  cash ,  

defendant  handed Bender a s m a l l  packe t .  The t h r e e  men 

proceeded i n t o  Bender ' s  l i v i n g  q u a r t e r s ,  where defendant  

brought  a mi r ro r .  Bender placed a p o r t i o n  of t h e  subs tance  

from t h e  packe t  on t h e  m i r r o r  and inha l ed  it. carrier 

subsequent ly  l e f t ,  t ak ing  t h e  packe t  w i th  him. 



C a r r i e r  proceeded t o  t h e  Yellowstone County Courthouse 

where he tu rned  t h e  packe t  over t o  a  d e t e c t i v e  w i th  t h e  

c o u n t y ' s  Criminal  I n v e s t i g a t i o n  Div i s ion  ( C . I . D . ) .  The 

subs tance  was f i e l d  t e s t e d  a t  t h e  cour thouse and showed 

p o s i t i v e  f o r  cocaine.  Subsequent a n a l y s i s  a t  t h e  s ta te  

crime l a b o r a t o r y  confirmed t h e  subs tance  purchased w a s  

cocaine.  

C a r r i e r  met w i th  defendant  on October 18,  1978, and 

aga in  on October 26,  1978. A f o u r t h  meeting took p l a c e  on 

November 3 ,  1978, a t  which t ime defendant  informed C a r r i e r  

t h a t  he could g e t  a q u a r t e r  ounce of coca ine  f o r  $600.  

Arrangements were made f o r  t h e  s a l e .  On November 7, 1978, 

C a r r i e r  purchased f i v e  packe t s  of coca ine  a t  d e f e n d a n t ' s  

r e s idence .  This  purchase  was made from defendant .  Carrier 

d e l i v e r e d  t h e  packe t s  t o  t h e  C . I . D .  o f f i c e s ,  and subsequent  

a n a l y s i s  of  t h e  s t a t e  crime l a b o r a t o r y  confirmed t h a t  t h e  

packe t s  con ta ined  cocaine.  C a r r i e r  made a f i n a l  c o n t a c t  

w i th  defendant  on December 4 ,  1978. 

During each of t h e  c o n t a c t s ,  C a r r i e r  was o u t f i t t e d  w i t h  

a concealed microphone and body monitor.  C a r r i e r  f r e e l y  

consented t o  t h e  placement and t h e  u se  of  t h e s e  dev ices .  

According t o  test imony presen ted  a t  a  suppress ion  hea r ing ,  

t h e  dev ices  w e r e  used t o  p rov ide  p r o t e c t i o n  f o r  C a r r i e r  and 

t o  enable  o f f i c e r s  t o  p repa re  a c c u r a t e  r e p o r t s  of t h e  even t s .  

Cour t  o r d e r s  p e r m i t t i n g  t h e  moni tor ing w e r e  ob ta ined  f o r  

C a r r i e r ' s  l a s t  t h r e e  c o n t a c t s  wi th  defendant  b u t  n o t  f o r  t h e  

f i r s t  t h r e e .  

A f t e r  p lead ing  n o t  g u i l t y  t o  t h e  charges ,  defendant  

f i l e d  v a r i o u s  p r e t r i a l  motions,  i nc lud ing  a "motion t o  

suppress  based on i l l e g a l  e l e c t r o n i c  s u r v e i l l a n c e  and/or 

eavesdropping." A hea r ing  on d e f e n d a n t ' s  motions was con- 



ducted.  The t r i a l  c o u r t  r u l e d  t h a t  t h e  t a p e  recorded con- 

v e r s a t i o n s  monitored wi thou t  p r i o r  a u t h o r i z a t i o n  could n o t  

be  admit ted i n t o  evidence.  However, t h e  c o u r t  denied 

suppress ion  of t h e  t a p e  r eco rd ings  ob ta ined  wi th  p r i o r  judi-  

c i a l  a u t h o r i z a t i o n .  The c o u r t  a l s o  g ran ted  an u n r e l a t e d  

motion t o  suppress  based upon an unlawful s e a r c h  war ran t ,  

and t h a t  r u l i n g  l e d  t o  a d i s m i s s a l  of Count I11 of t h e  

in format ion ,  t h e  misdemeanor posses s ion  charge.  

A t  t r i a l  t h e  S t a t e  in t roduced  and t h e  t r i a l  c o u r t  ad- 

m i t t e d  t a p e  r eco rd ings  of  conve r sa t ions  on November 3, 1978, 

and November 7, 1978. No a t t empt  w a s  made t o  i n t roduce  any 

o t h e r  t a p e  r eco rd ings  a t  t r i a l .  The S t a t e  a l s o  in t roduced  

i n t o  evidence drugs  s e i z e d  i n  t h e  s a l e  t r a n s a c t i o n s  of 

October 17 and November 7. The ju ry  r e t u r n e d  g u i l t y  ver -  

d i c t s  as t o  t h e  two remaining counts .  The t r i a l  c o u r t  

de s igna t ed  defendant  a dangerous o f f ende r  and imposed a 

twenty-f ive  yea r  sentence.  

Defendant p r e s e n t s  t h e  fol lowing i s s u e s  f o r  review by 

t h i s  Court:  

1. Whether t h e  D i s t r i c t  Court  p rope r ly  admi t ted  i n t o  

evidence t a p e  r eco rd ings  of conve r sa t ions  t h a t  were monitored 

w i t h  t h e  consen t  of one of t h e  conversan ts  and p r i o r  j u d i c i a l  

a u t h o r i z a t i o n .  

2 .  Whether t h e  D i s t r i c t  Court  p r o p e r l y  admi t ted  i n t o  

evidence t h e  drugs  t h a t  were s o l d  t o  t h e  undercover opera- 

t i v e  and t h e r e a f t e r  d e l i v e r e d  by him t o  t h e  a u t h o r i t i e s .  

3. Whether t h e r e  was "governmental impropr ie ty"  i n  

t h i s  c a s e  t h a t  would r e q u i r e  r e v e r s a l  of d e f e n d a n t ' s  convic-  

t i o n .  

Defendant contends  t h a t  t h e  in format ion  acqui red  du r ing  

t h e  unauthor ized e l e c t r o n i c  s u r v e i l l a n c e  on October 17,  18 



and 26, 1978, w a s  i n  f a c t  used t o  suppor t  t h e  a p p l i c a t i o n  

f o r  t h e  November 3, 1978, a u t h o r i z a t i o n  t o  conduct  e l e c -  

t r o n i c  s u r v e i l l a n c e .  Informat ion acqui red  du r ing  t h e  Novem- 

b e r  3, 1978, au tho r i zed  moni tor ing was in t roduced  a t  t r i a l  

i n  t h e  form of bo th  t a p e  r eco rd ings  a s  w e l l  a s  t r a n s c r i p t s  

t h e r e o f .  A s  a r e s u l t  of t h e  i n i t i a l  i l l e g a l  r eco rd ing  and 

t h e  c o u r t ' s  r e l i a n c e  thereon ,  defendant  contends  a l l  subse- 

quent  a p p l i c a t i o n s  t o  monitor and a l l  evidence ob ta ined  

therefrom w e r e  t a i n t e d .  W e  d i s ag ree .  

Applying t h e  p r i n c i p l e s  announced i n  S t a t e  v.  Hanley 

(1980) I - Mont. , 608 P.2d 1 0 4 ,  37 St.Rep. 427, and 

e a r l i e r  c a s e s ,  t o  t h e  f a c t s  of t h e  p r e s e n t  c a s e ,  it i s  c l e a r  

t h a t  t h e  t r i a l  c o u r t ' s  e v i d e n t i a r y  r u l i n g s  were c o r r e c t .  

Warran t less  moni tor ing occurred October 17 ,  18 and 26. 

I n  each i n s t a n c e  Carrier met wi th  defendant  a t  d e f e n d a n t ' s  

r e s idence .  The t r i a l  c o u r t  c o r r e c t l y  g ran ted  d e f e n d a n t ' s  

motion t o  suppress  t h e  r eco rd ings  made of conve r sa t ions  t h a t  

w e r e  monitored on t h e s e  occas ions .  This  Cour t  he ld  i n  S t a t e  

v.  Brackman (1978) ,  Mont. - , 582 P.2d 1216, 1222, 35 

St.Rep. 1103, t h a t  t a p e  r eco rd ings  and t r a n s c r i p t s  ob t a ined  

through t h e  use  of an  unauthor ized e l e c t r o n i c  moni tor ing 

dev ice  w e r e  p rope r ly  suppressed on c o n s t i t u t i o n a l  grounds.  

The B i l l i n g s  c r i m i n a l  i n v e s t i g a t o r s  ob ta ined  j u d i c i a l  

a u t h o r i z a t i o n  f o r  t h e  moni tor ing t h a t  occur red  November 3, 

November 7, and December 4 ,  1978. The t r i a l  c o u r t  p rope r ly  

admi t ted  t h e  t a p e  r eco rd ings  of t h e  November 3  and November 

7  conversa t ions .  The r eco rd ings  of conve r sa t ions  monitored 

w i t h  t h e  consen t  of one of t h e  conversan ts  and wi th  j u d i c i a l  

a u t h o r i t y  a r e  n o t  s u b j e c t  t o  suppress ion .  See S t a t e  v.  

Hanley, supra .  F u r t h e r ,  a s  w e  noted i n  S t a t e  v .  ~ r u b a k e r  

(1979) - Mont. , 602 P.2d 974, 36 St.Rep. 1915, t a p e  



recorded s t a t emen t s  may be considered d i r e c t  evidence o r  

c o r r o b o r a t i v e  evidence and a r e  s u b j e c t  t o  t h e  same t e s t s  f o r  

a d m i s s i b i l i t y  as t h e  d i r e c t  evidence of eyewi tnesses  o r  t h e  

tes t imony of w i tnes ses  t o  o r a l  s ta tements .  The q u e s t i o n  of 

a d m i s s i b i l i t y  of t h i s  k ind of evidence i s  a matter f o r  t h e  

sound d i s c r e t i o n  of t h e  t r i a l  judge. 

Defendant s p e c i f i c a l l y  a s s e r t s  t h a t  an a p p l i c a t i o n  f o r  

t h e  a u t h o r i z a t i o n  t o  conduct  e l e c t r o n i c  s u r v e i l l a n c e  which 

i s  based upon p r i o r  i l l e g a l  eavesdropping may n o t  s u s t a i n  a 

subsequent  l awfu l  a p p l i c a t i o n .  Defendant a rgues  t h a t  t h e  

l a w  enforcement o f f i c i a l s  d i r e c t l y  r e l i e d  upon such informa- 

t i o n  i n  making an a p p l i c a t i o n  f o r  t h e  a u t h o r i z a t i o n  o r d e r .  

The conve r sa t ions  were recorded wi thou t  d e f e n d a n t ' s  knowl- 

edge. A l l  evidence,  t h e r e f o r e ,  used a g a i n s t  him w a s  t a i n t e d  

and should have been suppressed pu r suan t  t o  t h e  d o c t r i n e  of 

" t h e  f r u i t s  of t h e  poisonous t r e e . "  

We f i n d  t h i s  f a c t u a l  s i t u a t i o n  ve ry  similar  t o  t h a t  

found i n  Hanley. I n  Hanley, C a r r i e r  recorded a te lephone 

conve r sa t ion  i n  which t h e  defendant  had p a r t i c i p a t e d .  No 

p r i o r  j u d i c i a l  a u t h o r i z a t i o n  f o r  t h a t  r eco rd ing  had been 

sought  o r  rece ived .  C a r r i e r  l ea rned  of an impending drug 

t r a n s a c t i o n  du r ing  t h i s  conversa t ion .  Argument was made 

t h a t  because t h e  conve r sa t ion  w a s  recorded wi thou t  p r i o r  

a u t h o r i z a t i o n ,  a l l  subsequent ly  ga thered  in format ion  and 

evidence w a s  t a i n t e d .  This  Court  r e j e c t e d  t h a t  argument and 

r u l e d  t h a t  t h e  unauthor ized r eco rd ings  of t h e  te lephone 

conve r sa t ions  were "wholly i n c i d e n t a l  t o  and d i d  n o t  a f f e c t  

t h e  a d m i s s i b i l i t y  of evidence presen ted  a t  t r i a l . "  608 P.2d 

a t  108. 

I n  t h e  p r e s e n t  c a s e ,  C a r r i e r ,  whi le  wearing a body 

moni tor ,  conversed wi th  defendant  and t h e  conve r sa t ion  was 



recorded.  C a r r i e r  had n o t  sought  o r  r ece ived  p r i o r  a u t h o r i -  

z a t i o n  f o r  t h a t  record ing .  

Here, a s  i n  Hanley, C a r r i e r ' s  own pe r sona l  obse rva t ions  

of  t h e  i n i t i a l  conve r sa t ions  suppl ied  adequate  independent 

in format ion  suppor t ing  t h e  a p p l i c a t i o n  f o r  e l e c t r o n i c  moni- 

t o r i n g  a u t h o r i z a t i o n .  The a p p l i c a t i o n  f o r  t h e  o rde r  a u t h o r i -  

z ing  t h e  moni tor ing r e s u l t e d  i n  t a p e  r eco rd ings  which w e r e  

admit ted a t  t r i a l .  This  a p p l i c a t i o n  makes no r e f e r e n c e  t o  

t h e  f a c t  t h a t  t h e  e a r l i e r  conve r sa t ions  w e r e  monitored o r  

recorded.  The a p p l i c a t i o n  r e c i t e s  on ly  t h e  f a c t s  C a r r i e r  

r e p o r t e d  dur ing  h i s  i n v e s t i g a t i o n .  There i s  no more d e r i -  

v a t i v e  t a i n t  i n  t h e  p r e s e n t  ca se  than  t h e r e  was i n  Hanley. 

The n e x t  i s s u e  r a i s e d  by defendant  i s  t h a t  t h e  drugs  

in t roduced  i n t o  evidence w e r e  n o t  p rope r ly  admit ted.  Defen- 

d a n t  c la ims  t h a t  as a r e s u l t  of t h e  i n i t i a l  t h r e e  i n c i d e n t s  

of unauthor ized e l e c t r o n i c  s u r v e i l l a n c e ,  and t h e  use  thereof  

t o  o b t a i n  an o r d e r  t o  con t inue  e l e c t r o n i c  s u r v e i l l a n c e ,  a l l  

contraband s e i z e d  whi le  proceeding under such o rde r  should 

have been suppressed.  

The drugs  in t roduced  a t  t r i a l  had been bought from 

defendant  by Carrier on two occasions--October 17 and Novem- 

b e r  7. Consentual  p a r t i c i p a n t  moni tor ing occur red  each 

t i m e .  The moni tor ing of November 7  was au tho r i zed  by c o u r t  

o r d e r  and, t h e r e f o r e ,  t h e  drugs  s e i z e d  were n o t  t a i n t e d  by 

i l l e g a l  a c t i v i t y .  

The consen tua l  p a r t i c i p a n t  moni tor ing t h a t  occur red  

October 17,  1978, w a s  n o t  au tho r i zed  by c o u r t  o rde r .  This  

f a c t  does n o t  a f f e c t  t h e  a d m i s s i b i l i t y  of t h e  drugs  t h a t  

defendant  so ld  t h a t  day. Those drugs  w e r e  n o t  de r ived  from 

and do n o t  r e p r e s e n t  " f r u i t s '  of t h e  unauthor ized moni tor ing.  

This  Court  addressed p r e c i s e l y  t h i s  ques t ion  i n  Hanley 

i n  language t h a t  i s  a s  a p p l i c a b l e  i n  t h e  p r e s e n t  c a s e  a s  it 

w a s  t he re :  



"The drugs  in t roduced  i n t o  evidence d i d  n o t  de- 
r i v e  from t h e  moni tor ing and r eco rd ing  t h a t  
occurred.  The r eco rd  i n d i c a t e s  t h a t  t h e  law 
enforcement o f f i c i a l s  ob ta ined  t h e  drugs  through 
an  informant ,  n o t  through moni tor ing and record-  
i n g .  The moni tor ing and r eco rd ing  w e r e  i n c i -  
d e n t a l  t o ,  n o t  t h e  cause  o f ,  t h e  ' s e i z u r e  of t h e  
drugs . '  The informant  w a s  t h e  independent  source  
of t h e  in format ion  concerning t h e  t r a n s a c t i o n  
of t h e  drugs  themselves,  and t h e  f a c t  t h a t  t h e  
moni tor ing and r eco rd ing  occurred does  n o t  a f f e c t  
t h e  a d m i s s i b i l i t y  of t h e  evidence.  I n  a r e c e n t  
c a s e ,  S t a t e  v. Ribera  (1979) ,  Mont. I 

597 P.2d 1164, 1169, 36 ~t.~e~.92, 1298-99, 
t h i s  Court  recognized and d i scussed  t h e  q u e s t i o n  
t h a t  must be answered when an  i l l e g a l  s e i z u r e  
i s  a l l eged - - tha t  is ,  whether t h e  i n i t i a l  i l l e -  
g a l i t y  w a s  a  cause  i n  f a c t  of  t h e  d i scovery  of 
t h e  evidence.  I n  t h a t  ca se ,  w e  c i t e d  Wong Sun 
v.  United S t a t e s  (1963) ,  371 U.S. 471, 8 3  S.Ct. 
407, 9  L.Ed.2d 4 4 1 .  Here t h e  moni tor ing and 
r eco rd ing  was n o t  a cause  of  t h e  d i scove ry  of t h e  
evidence;  t h e r e f o r e ,  t h e  exc lus iona ry  r u l e  does  
n o t  app ly  even i f  t h e  moni tor ing and r eco rd ing  
were t o  be deemed unlawful.  The drugs  w e r e  
p rope r ly  admi t ted  by t h e  D i s t r i c t  Court ."  S t a t e  
v. Hanley, sup ra ,  608 P.2d a t  110, 37 St.Rep. 
a t  435. 

The f i n a l  i s s u e  presen ted  i s  whether t h e r e  w a s  govern- 

mental  impropr ie ty  i n  t h i s  c a s e  r e q u i r i n g  r e v e r s a l  of defen- 

d a n t ' s  convic t ion .  

Defendant a rgues  t h a t  C a r r i e r  never  m e t  t h e  s t a t u t o r y  

o r  l e g a l  requirements  t o  be regarded a s  a  deputy s h e r i f f .  

Consequently, according t o  defendant ,  C a r r i e r  must be t r e a t e d  

by t h i s  Court  a s  a  p a i d  informant  f o r  h i s  p a r t  i n  t h e  inves-  

t i g a t i o n .  I f  t h e  Court  a c c e p t s  t h i s  argument, it i s  f u r t h e r  

argued t h a t  t h e  S t a t e  f a i l e d  t o  e s t a b l i s h  C a r r i e r ' s  re l i -  

a b i l i t y  as an  informant  as  r equ i r ed  by law, and t h e r e f o r e ,  

d i d  n o t  e s t a b l i s h  probable  cause  f o r  i s suance  of an o r d e r .  

To r e s o l v e  t h i s  i s s u e  w e  look t o  t h e  n a t u r e  of t h e  

a c t i v i t y  i n  which C a r r i e r  was involved.  Criminal  drug 

i n v e s t i g a t i o n s  a r e  n o t  t h e  t r a d i t i o n a l  l a w  enforcement 

a c t i v i t i e s  conducted r o u t i n e l y  by p o l i c e  a u t h o r i t i e s .  In 

many i n s t a n c e s ,  t h i s  type  of i n v e s t i g a t i o n  r e q u i r e s  non- 



t r a d i t i o n a l  means w i t h i n  t h e  con f ines  of c o n s t i t u t i o n a l  

requirements .  C a r r i e r  was engaged i n  a  s p e c i a l  assignment.  

H i s  p o s i t i o n  a s  an  undercover agen t  was temporary. H e  w a s  

a t t empt ing  t o  p e n e t r a t e  t h e  c i r c l e s  of drug d e a l i n g  i n  t h e  

community of B i l l i n g s .  Undercover a c t i v i t i e s ,  e s p e c i a l l y  i n  

t h e  n a r c o t i c s  f i e l d ,  r e q u i r e s  secrecy  and i n t e g r i t y  of t h e  

agen t  i n  t h e  eyes  of d e a l e r s .  The s l i g h t e s t  h i n t  of p o l i c e  

a c t i v i t y  would immediately t e rmina t e  t h e  c r i m i n a l  i n v e s t i -  

g a t i o n  and p o s s i b l y  p l a c e  t h e  l i v e s  of t h e  agen t  and o t h e r  

o f f i c e r s  i n  danger.  

Montana law provides  t h a t  numerous requirements  a r e  t o  

be met be fo re  an  i n d i v i d u a l  can q u a l i f y  as a  deputy s h e r i f f .  

Sec t ion  7-32-301, MCA. This  s t a t u t e  speaks  t o  law enforce-  

ment o f f i c i a l s  who a r e  on a  permanent b a s i s .  To r e q u i r e  a l l  

l a w  enforcement o f f i c i a l s  t o  be f u l l y  c l o t h e d  wi th  t h e s e  

s t a t u t o r y  requirements  i n  a l l  i n s t a n c e s  would s e r i o u s l y  

jeopard ize  t h e  succes s  of law enforcement i n  c i rcumstances  

a s  a r e  p resen ted  here .  This  s t a t u t e  i s  a  r e s t r i c t i o n  on a  

s h e r i f f ' s  power of  appointment. 

The record  i n d i c a t e s  t h a t  Carrier had worked a s  a  

deputy s h e r i f f  on numerous p r i o r  occas ions .  H e  worked i n  

G a l l a t i n  County a s  an  undercover agen t  f o r  t h e  s h e r i f f ' s  

o f f i c e  f o r  s e v e r a l  months. La t e r  he was h i r e d  by t h e  s h e r i f f  

of Big Horn County and worked a s  a  deputy s h e r i f f ,  and 

f i n a l l y  was l e n t  t o  t h e  Yellowstone County o f f i c i a l s  t o  work 

i n  t h i s  c a s e  a s  a deputy s h e r i f f .  C a r r i e r ' s  p r i o r  a c t i -  

v i t i e s  i n  t h e  G a l l a t i n  and Big Horn o f f i c e s  demonstra te  h i s  

wor th iness  a s  a l a w  enforcement o f f i c i a l .  This  Court  f i n d s  

t h e  tes t imony of Carr ier 's  q u a l i f i c a t i o n s ,  exper ience  and 

a c t i v i t i e s  s u f f i c i e n t  t o  meet t h e  s t a t u s  of law enforcement 

o f f i c i a l .  



A s  w e  noted i n  an  earl ier  d e c i s i o n ,  ". . . C a r r i e r  was 

a p u b l i c  employee, i f  n o t  a  p u b l i c  o f f i c i a l .  . ." S t a t e  v .  

Hanley, 608 P.2d a t  111. H i s  o f f i c i a l  du ty  involved main- 

t a i n i n g  c o n t a c t  w i t h  persons  involved i n  t h e  drug scene.  

The Yellowstone County C . I . D .  o f f i c e r s  a c t e d  reasonably ,  

t ak ing  t h e s e  f a c t o r s  i n t o  account ,  i n  s t a t i n g  t h a t  C a r r i e r  

was a deputy s h e r i f f  when applying f o r  a u t h o r i z a t i o n  f o r  

e l e c t r o n i c  moni tor ing.  App l i ca t ions  f o r  a sea rch  war ran t  

a r e  t o  be  i n t e r p r e t e d  i n  a  commonsense f a sh ion .  S t a t e  v .  

White (1978) ,  225 Kan. 87, 587 P.2d 1259. I n  t h e  common- 

sense  unders tanding,  C a r r i e r  was a  Big Horn County deputy 

s h e r i f f  even though he may n o t  have m e t  a l l  t h e  t e c h n i c a l  

s t a t u t o r y  q u a l i f i c a t i o n s .  

I n  h i s  a p p l i c a t i o n  f o r  an  o rde r  a u t h o r i z i n g  t h e  u se  of 

e l e c t r o n i c  moni tor ing dev ice ,  De tec t ive  Orval  Hendrickson 

r e l i e d  on t h e  d e t a i l e d  obse rva t ions  of a f e l l o w  deputy 

o f f i c e r ,  Tony Carrier. These obse rva t ions  inc luded  p r i o r  

drug t r a n s a c t i o n s  between defendant  and Bender and i n d i c a -  

t i o n s  t h a t  a  drug t r a n s a c t i o n  may occur  between himself  and 

defendant .  I n  t h e s e  c i rcumstances ,  t h e  " f e l l o w  o f f i c e r "  

r u l e  a p p l i e s .  A s  t h e  Supreme Court  noted i n  United S t a t e s  

v. Ventresca  (1965) ,  380 U.S. 102, 111, 85 S.Ct. 741, 1 3  

L.Ed.2d 684, " [ o l b s e r v a t i o n s  of a  f e l l o w  o f f i c e r  of t h e  

government engaged i n  a  common i n v e s t i g a t i o n  a r e  p l a i n l y  a  

r e l i a b l e  b a s i s  f o r  a war ran t  a p p l i e d  f o r  by one of t h e i r  

number." C a r r i e r  was "one of t h e i r  number." The C . I . D .  

o f f i c e r s ,  t h e r e f o r e ,  could r e l y  on h i s  pe r sona l  observa- 

t i o n s ,  a s  could t h e  judge reviewing t h e  a p p l i c a t i o n .  See 

United S t a t e s  v. McCormick ( 7 t h  C i r .  1962) ,  309 F.2d 367, 

372; Weise v.  United S t a t e s  ( 9 t h  C i r .  1958) ,  251 ~ . 2 d  867, 

86 8. 



The judgment of  t h e  D i s t r i c t  Cou r t  i s  a f f i rmed .  

W e  concur:  

I 

S d , j . &  ,.< 
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