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M r .  J u s t i c e  John Conway Harr ison d e l i v e r e d  t h e  Opinion of 
t h e  Court .  

Respondent Ed Skil lman p e t i t i o n e d  t h e  D i s t r i c t  Court  

f o r  j u d i c i a l  review of a  d e c i s i o n  by t h e  S t a t e  Board of Land 

Commissioners t o  renew a  l e a s e  of s t a t e  l and  t o  James R.  

F o s t e r .  The Board of Land Commissioners had renewed t h e  

l e a s e  a f t e r  f i n d i n g  t h a t  F o s t e r  had a  p re fe rence  r i g h t .  The 

D i s t r i c t  Court  he ld  t h e  Board of Land Commissioners e r r e d  i n  

renewing t h e  lease. The c o u r t  remanded t h e  c a s e  t o  t h e  

Board wi th  d i r e c t i o n s  t o  cance l  t h e  F o s t e r  l e a s e  and lease 

t h e  land  wi thout  a p re fe rence  r i g h t .  The Department of 

S t a t e  Lands and t h e  S t a t e  Board of Land Commissioners appea l  

t h e  d e c i s i o n  of t h e  D i s t r i c t  Court  a s s e r t i n g  t h e  l e a s e  t o  

F o s t e r  should be r e i n s t a t e d .  Skil lman c ross -appea ls  con- 

t end ing  t h e  c o u r t  should have awarded t h e  lease t o  him 

r a t h e r  than  o rde r ing  t h e  l e a s e  reopened f o r  b i d s .  

The f a c t s  i n  t h i s  c a s e  a r e  n o t  d i s p u t e d  by t h e  p a r t i e s .  

F o s t e r  he ld  a S t a t e  of Montana s u r f a c e  l e a s e  t o  6 4 0  acres of 

g raz ing  land  i n  Park County, Montana. The l e a s e  exp i r ed  on 

February 28, 1979. On January 2, 1979, F o s t e r  a p p l i e d  t o  

renew h i s  l e a s e  on t h e  l and  a t  a  r a t e  of $7.50 p e r  AUM 

(animal-unit-month). On January 23, 1979, Skil lman a p p l i e d  

t o  lease t h e  land a t  a  rate of $18.75 p e r  AUM. F o s t e r  was 

n o t i f i e d  of t h e  b i d  submit ted by Skil lman and informed t h a t  

a s  c u r r e n t  lessee he was e n t i t l e d  t o  e x e r c i s e  a  p re fe rence  

r i g h t  t o  meet t h e  b id .  F o s t e r  e x e r c i s e d  t h e  p re fe rence  and 

m e t  t h e  b i d  on February 22, 1979. The l e a s e  was renewed t o  

him on February 28, 1979. 

F o s t e r  a l s o  reques ted  and was g ran ted  a  hear ing  t o  

determine whether t h e  b i d  was i n  t h e  b e s t  i n t e r e s t  of  t h e  

S t a t e  of Montana. S t a t e  Land Commissioner Leo Berry con- 

ducted t h e  hear ing  on t h e  ma t t e r  on March 27, 1979. Evi- 



dence in t roduced  a t  t h e  hear ing  showed t h a t  F o s t e r  had 

sub leased  t h e  land  t o  J i m  Ser razzen  b u t  had n o t  f i l e d  a  

sub lease  form wi th  t h e  Commissioners. Subsequent t o  t h e  

hea r ing ,  Commissioner Berry recommended t h a t  a renewal l e a s e  

be i s sued  t o  F o s t e r  a t  t h e  r a t e  of $7.50 p e r  AUM. The Board 

accepted t h e  recommendation and renewed t h e  l e a s e  a t  t h e  

$7.50 r a t e .  

On J u l y  2 ,  1979, t h e  Department of S t a t e  Lands cance led  

F o s t e r ' s  l e a s e  f o r  f a i l u r e  t o  f i l e  a  sub lease .  On cance l -  

l a t i o n  of t h e  lease, it  was expla ined  t o  F o s t e r  t h a t  h i s  

l e a s e  would be renewed i f  he pa id  a p e n a l t y  of 50 p e r c e n t  of 

t h e  annual  r e n t a l  of t h e  land.  F o s t e r  pa id  t h e  p e n a l t y ,  and 

t h e  l e a s e  w a s  r e i n s t a t e d .  

The fo l lowing  i s s u e  i s  r a i s e d  by t h e  Department of 

S t a t e  Lands f o r  review: 

Did t h e  D i s t r i c t  Court  err i n  determining F o s t e r  should 

n o t  be gran ted  a  p r e f e r e n t i a l  r i g h t  t o  l e a s e  t h e  land  i n  

q u e s t i o n  under t h e  a u t h o r i t y  of J e r k e  v .  S t a t e  Department of 

Lands (1979) ,  Mont. , 597 P.2d 49, 36 St.Rep. 389? 

Respondent Skil lman r a i s e s  t h e  fo l lowing  i s s u e  on 

cross-appeal :  

Did t h e  D i s t r i c t  Court  err i n  d e c l a r i n g  t h e  land  i n  

q u e s t i o n  should be reopened f o r  p u b l i c  b i d  r a t h e r  t han  

awarding t h e  lease t o  Skil lman? 

The arguments of t h e  S t a t e  a r e  n o t  pe r suas ive  i n  t h i s  

ca se .  Although t h e  S t a t e  i s  c o r r e c t  i n  s t a t i n g  t h a t  J e r k e  

i s  l i m i t e d  t o  i t s  f a c t s ,  t h e  d i s t i n c t i o n s  made by t h e  S t a t e  

a r e  n o t  f a t a l  t o  i t s  a p p l i c a t i o n  here .  A s  Chief ~ u s t i c e  

Haswell po in ted  o u t  i n  J e r k e ,  t h e  c r u c i a l  p o i n t  of t h e  case 

i s  t h i s :  



"To a l low an e x i s t i n g  lessee who does  n o t  use  
t h e  land  t o  e x e r c i s e  a p re fe rence  r i g h t  c o n s t i -  
t u t e s  an  u n c o n s t i t u t i o n a l  a p p l i c a t i o n  of t h e  
p re fe rence  r i g h t  s t a t u t e ,  s e c t i o n  81-405(1),  
R.C.M. 1947, now s e c t i o n  77-6-205 (1) , MCA." 
597 P.2d a t  51, 36 St.Rep. a t  392. 

The m e r e  f a c t  t h a t  t h e  l e s s e e  i n  t h i s  c a s e  i s  an i n d i -  

v i d u a l  i n s t e a d  of a  g raz ing  d i s t r i c t  i s  n o t  s u f f i c i e n t l y  

m a t e r i a l  t o  t h e  p o l i c y  involved t o  d i s a l l o w  t h e  a p p l i c a t i o n  

of t h e  precedent .  

F u r t h e r ,  i f  t h e  c a s e  i s  d i s t i n g u i s h a b l e  and J e r k e  

should n 6 t  be c o n t r o l l i n g  as precedent ,  t h e r e  i s  even more 

j u s t i f i c a t i o n  f o r  app ly ing  t h e  r a t i o n a l e  of J e r k e  here .  I n  

J e r k e ,  a l though  t h e r e  was a  sub lease  involved ,  t h e r e  i s  no 

evidence t h a t  t h e r e  was an  i l l e g a l  sub lease ,  as i n  t h e  c a s e  

be fo re  us .  Here t h e  l e s s e e ,  F o s t e r ,  s u b l e t  h i s  g raz ing  

l e a s e  w i thou t  having t h e  sub lease  approved by t h e  Department 

of S t a t e  Lands a s  r equ i r ed  by h i s  lease w i t h  t h e  S t a t e .  

Sec t ion  77-6-205(1), MCA, r e c i t e s  i n  a p p l i c a b l e  p a r t :  

" ( 1 )  A l e s s e e  of s t a t e  land c l a s s e d  a s  a g r i -  
c u l t u r a l ,  g r az ing ,  town l o t  o r  c i t y  l o t  who has  
pa id  a l l  t h e  r e n t a l s  due from him t o  t h e  s t a t e  
and who has  n o t  v i o l a t e d  t h e  t e r m s  of h i s  lease --- - --- 
i s  e n t i t l e d  t o  have h i s  l e a s e  renewed . . ." 
(Emphasis supp l i ed . )  

F u r t h e r ,  ARM §26.3.108(2) e s t a b l i s h e s  t h e  Department 's  

po l i cy :  

" ( 2 )  A s u r f a c e  lessee has  a  p re fe rence  r i g h t  
t o  renew h i s  l e a s e  provided a l l  r e n t a l s  have 
been pa id  and t h e  t e r m s  -- of t h e  prev ious  l e a s e  
have n o t  been v i o l a t e d . "  (Emphasis supp l i ed . )  --- 

A s t r i c t  r ead ing  of t h e s e  s t a t u t e s  r a i s e s  a s e r i o u s  

q u e s t i o n  whether F o s t e r  even had a r i g h t  t o  renew ( s e c t i o n  

77-6-205, MCA) o r  a  p r e f e r e n t i a l  r i g h t  i n  t h e  l e a s i n g  pro- 

cedure  (ARM §26 .3 .108(2) ) ,  when t h i s  c a s e  was f i l e d  i n  

D i s t r i c t  Court .  Assuming h i s  sub lease  arrangement,  a l though  

n o t  approved by t h e  Department, w a s  n o t  s u f f i c i e n t  t o  d e p r i v e  



him of h i s  p re fe rence  r i g h t ,  he would c l e a r l y  be t h e  type  of 

lessee t h a t  t h e  p o l i c y  of J e r k e  was designed t o  a f f e c t .  

I n  c o n s i d e r a t i o n  of our  reasoning i n  J e r k e ,  w e  a r e  

compelled t o  apply  t h e  same reasoning  t o  t h e  c a s e  be fo re  us .  

I n  J e r k e ,  w e  he ld :  

"Where t h e  p re fe rence  r i g h t  does  n o t  f u r t h e r  
t h e  p o l i c y  of s u s t a i n e d  y i e l d ,  it cannot  be 
g iven  e f f e c t .  I n  such a  s i t u a t i o n ,  f u l l  market 
va lue  can be ob ta ined  only by pure  compet i t ive  
b idd ing .  Here, t h e  Grazing D i s t r i c t ,  t h e  
ho lde r  of t h e  p re fe rence  r i g h t ,  does  n o t  even 
use  t h e  land;  it cannot  use good a g r i c u l t u r a l  
p r a c t i c e s  o r  make improvements thereon.  . . 
"To a l low t h e  p re fe rence  r i g h t  t o  be e x e r c i s e d  
i n  t h i s  ca se  would be t o  i n s t a l l  t h e  Grazing 
Distr ict  a s  t h e  t r u s t e e  of t h e  land .  I t ,  
r a t h e r  than t h e  Department of S t a t e  Lands, 
would dec ide  who w i l l  occupy t h e  l and ,  b u t  it 
would n o t  be bound by a  c o n s t i t u t i o n a l  o r  f i du -  
c i a r y  du ty .  Under such a  scheme, t h e  concept  
of s u s t a i n e d  y i e l d  would have no p l ace . "  597 
P.2d a t  51, 36 St.Rep. a t  391. 

There appears  t o  be no o p e r a t i v e  f a c t  on t h e  r eco rd  

h e r e  t h a t  would j u s t i f y  o v e r r u l i n g  t h e  t r i a l  c o u r t ' s  d e c i -  

s i o n  t o  fo l low Je rke .  Every p o i n t  of  law and every  p o l i c y  

c o n s i d e r a t i o n  i s  a s  a p p l i c a b l e  t o  F o s t e r  a s  it was t o  t h e  

g raz ing  d i s t r i c t .  Therefore ,  t h e  under ly ing  r a t i o n a l e  t h a t  

o r i g i n a l l y  decided J e r k e  i s  e q u a l l y  d i s p o s i t i v e  of t h i s  

ca se .  

On c ross -appea l  Skil lman contends t h a t  he should be 

awarded t h e  l e a s e  because he was t h e  h i g h e s t  b idder  when 

b i d s  w e r e  o r i g i n a l l y  opened. H e  i n t e r p r e t s  t h e  language of 

J e r k e  and s e c t i o n  77-6-205(2), MCA, r e l a t i n g  t o  "pure  com- 

p e t i t i v e  bidding" as meaning b idd ing  once and a  subsequent  

award t o  t h e  h i g h e s t  b idder .  

I t  would be t r u l y  i n e q u i t a b l e  t o  fo l low t h i s  i n t e r p r e -  

t a t i o n .  F o s t e r  was under t h e  impress ion t h a t  he would have 

a  v a l i d  p re fe rence  r i g h t ,  and he should n o t  be  pena l i zed  f o r  



t h a t  good f a i t h  b e l i e f .  He should have an equa l  oppor tun i ty  

t o  b i d  on t h e  l e a s e .  Indeed,  i f  he i s  n o t  al lowed t o  p a r t i -  

c i p a t e ,  then  t h e  s p i r i t  of t h e  compe t i t i ve  b idd ing  s t a t u t e  

would be de fea t ed .  I n  a d d i t i o n ,  F o s t e r  had no reason  t o  

s u s p e c t  t h a t  he could n o t  e x e r c i s e  t h e  p re fe rence  r i g h t  

s i n c e  J e r k e  had n o t  been decided by t h i s  Court .  

The judgment of t h e  D i s t r i c t  Court  i s  a f f i rmed.  The 

l e a s e  i s  canceled and reopened f o r  b idding by a l l  p a r t i e s .  

We concur: 

3 4 % ~  
Chief J u s t i c e  
,/ 


