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Mr. Justice John C. Sheehy delivered the Opinion of the 
Court. 

Alfred J. Wilson and Julie F. Wilson, defendants and 

appellants, were found to be in violation of the Montana 

Minimum Wage and Overtime Compensation Law, section 39-3-401, 

et seq., MCA, in an administrative hearing before the Labor 

Standards Division, Department of Labor and Industry. 

Defendants sought judicial review in the Eighth Judicial 

District Court, which granted the Department's motion for 

summary judgment. The Wilsons bring this appeal from the 

summary judgment in favor of the Department. 

The Wilsons operated the Yellow Cab Company of Great 

Falls since January 1976. On December 5, 1977, the Department 

of Labor and Industry initiated a field inspection of the 

Wilsons' payroll records. The inspection revealed that forty- 

six persons employed by Yellow Cab Company at various times 

during the years 1976 and 1977 were owed $18,020.70 in 

additional wages. This information was communicated to the 

Wilsons in a February 9, 1978 letter from Mike Stump, the 

Department's hearing officer, who had conducted the field 

inspection. The Wilsons, through their attorney, requested 

an administrative hearing. 

An administrative hearing was held March 20, 1978. The 

hearings officer found that $15,639.20 in wages and $11,612.86 

in penalties for failing to timely pay the wages were due. 

The additional wages were owed for the period between January 

1, 1976 and January 1, 1978, and the penalties were assessed 

for an eighteen-month period from July 1, 1976'to January 1, 

1978. Although there appears to be a conflict of evidence 

as to whether the employer-employee compensation agreement 



was for a straight 43 percent commission on the fares they 

collected or for the greater of the minimum wage and over- 

time or 43 percent, the hearings officer found that the 

Yellow Cab Company paid its employees on a straight commis- 

sion basis without regard to the minimum wage and overtime 

provisions. There is substantial evidence in the record of 

the administrative hearing to support the administrative 

finding and the District Court's finding that appellants' 

employees were paid on the basis of a straight 43 percent 

commission of their gross receipts. The additional wages 

found to be due were based on defendants' failure to pay the 

minimum wages and overtime required under sections 39-3-404 

and 39-3-405, MCA. The hearings officer did not consider 

tips in calculating the gross earnings of employees. 

The Wilsons brought an appeal in the District Court 

under the Montana Administrative Procedures Act provisions 

for judicial review. Upon judicial review, the District 

Court accepted the findings of the hearing officer and 

granted summary judgment ordering the defendants to pay the 

Department of Labor and Industry $27,252.06 for unpaid wages 

and penalties. 

The issues presented by this appeal are: 

1. Does the Labor Standards Division have authority to 

bring this action? 

2. Are the statutory penalty provisions applicable? 

3. Was the method used by the Labor Standards Division 

to calculate the amount of wages due to the employees lawful? 

Appellants' threshold argument is that the Department 

of Labor and Industry does not have authority to bring this 

action because there never was an employee complaint or wage 

claim which appellants contend is essential to maintain this 
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action under the statutes as well as under the Department's 

own regulations. Contrary to this contention, the Labor 

Standards Division is authorized by statute to bring this 

action even though no complaint was filed by any of the wage 

earners, such employee complaint being unnecessary. 

Section 39-3-407, MCA, allows the Commissioner of Labor 

and Industry to enforce the minimum wage and overtime com- 

pensation law without the necessity of a wage assignment and 

it authorizes enforcement to be treated as a wage claim 

action, indicating that the Department may act on its own 

initiative without an employee complaint: 

"Enforcement. Enforcement of this part shall 
be treated as a wage claim action and shall 
be pursued in accordance with part 2 of this 
chapter, as amended. . . The commissioner may 
enforce this part without the necessity of a 
wage assignment." 

Part 2, section 39-3-209, MCA, gives the commissioner 

of labor authority to bring a wage claim action and, in 

fact, makes it his duty to institute actions for the col- 

lection of unpaid wages and for penalties where necessary to 

enforce the law without any requirement that there be an 

employee complaint or wage claim. Section 39-3-209, MCA, 

provides : 

"Commissioner of labor to investigate viola- 
tions and institute actions for unpaid wages. 
It shall be the duty of the commissioner of 
labor to inquire diligently for any violations 
of this part and to institute actions for the 
collection of unpaid wages and for the penal- 
ties provided for herein in such cases as he 
may deem proper and to enforce generally the 
provisions of this part." 

Prior to its amendment by Section 1, Chapter 40, Laws 

of 1967, section 39-3-209, MCA, provided that it was the 

duty of the commissioner of labor ". . . to institute . . . 
actions for penalties provided for herein, in such cases as 

he may deem proper, and to enforce generally the provisions 



of this act." The 1967 amendment extended this duty to 

include initiating actions "for -- the collection of - unpaid 

wages --- and for the penalties provided for herein. . ." 
Thus, it is apparent that the legislature intended to give 

the commissioner of labor authority to bring actions for 

unpaid wages without imposing any additional requirement 

that there be an employee complaint or wage claim. Likewise, 

section 39-3-211, MCA, provides that the commissioner ". . . 
may maintain any proceeding appropriate to enforce the 

claim. . ." 
Appellants contend that the Department has violated its 

own regulations by proceeding against appellants without an 

employee complaint, citing ARM S24-3.14BII(26)-S14250. 

While subsection (1) provides: 

"Starting ---- a wage hour case--the - complaint. The 
employee complaint and routine inspection are con- 
sidered the basis of the enforcement structure of 
the law.. . ." 

subsection (3) states : 

"Checking -- for non compliance. Inspections do not 
necessarily occur only when a complaint is filed 
against an employer. Routine investigations--on a 
spot check basis--are used to insure adequate 
compliance . . ." 
Thus, it is apparent that the Department did not act in 

violation of its own regulations. 

Appellants next argue that the statutory penalty pro- 

visions of section 39-3-206, MCA, were improperly applied. 

We note again that no complaint by the employee is necessary 

to enforce penalties under section 39-3-407, MCA, which 

authorizes the Department to pursue all remedies provided in 

Part 2, Chapter 3 of Title 39, MCA. This includes the 

provision for penalties, section 39-3-206, MCA, which provides: 



"Pena l ty  f o r  f a i l u r e  t o  pay wages a t  t imes s p e c i f i e d  -- -- 
law. Any employer, a s  such employer i s  def ined  i n  t h i s  - 
p a r t ,  who f a i l s  t o  pay any of h i s  employees a s  provided 
i n  t h i s  p a r t  o r  v i o l a t e s  any o t h e r  p rov i s ion  of  t h i s  
p a r t  s h a l l  be g u i l t y  o f  a  misdemeanor. A p e n a l t y  s h a l l  
a l s o  be a s se s sed  a g a i n s t  and p a i d  by such employer and 
become due such employee a s  fo l lows:  a  sum e q u i v a l e n t  
t o  t h e  f i x e d  amount o f  5% of  t h e  wages due and unpaid 
s h a l l  be a s se s sed  f o r  each day,  except  Sundays and 
l e g a l  ho l idays ,  upon which such f a i l u r e  con t inues  af ter  
t h e  day upon which such wages w e r e  due, except  t h a t  
such f a i l u r e  s h a l l  n o t  be deemed t o  con t inue  more than  
20 days a f t e r  t h e  d a t e  such wages w e r e  due." 

Appel lan ts '  f i r s t  argument i s  t h a t  p e n a l t i e s  w e r e  

improperly a s se s sed  f o r  a  pe r iod  longe r  t han  t h e  e i g h t e e n  

months al lowed under s e c t i o n  39-3-207, MCA, which provides:  

"Per iod  w i t h i n  which employee m a y  r ecover  penal-  
t ies.  Any employee may recover  a l l  such p e n a l t i e s  
as are provided f o r  t h e  v i o l a t i o n  of  39-3-306 
which have accrued t o  him a t  any t i m e  w i t h i n  18 
months succeeding such d e f a u l t  o r  d e l a y  i n  t h e  
payment of  such wages." 

This  argument i s  n o t  pe r suas ive .  The s t a t u t e  p rov id ing  

f o r  t h e  eighteen-month pe r iod  of l i m i t a t i o n s  w i th in  which 

t h e  pena l ty  may be  recovered,  s e c t i o n  39-3-207, MCA, has  

been i n t e r p r e t e d  i n  Pope v. Keefer (19791, - Mont . - I 
591 P.2d 206, 36 St.Rep. 366, t o  mean t h a t  t h e  p e n a l t y  s h a l l  

be  a s se s sed  f o r  t h e  e n t i r e  pe r iod  of  -- t i m e  t h a t  wages remain 

unpaid,  except  Sundays and l e g a l  ho l idays ,  s o  long  a s  t h e  

complaint  i s  f i l e d  w i t h i n  e igh teen  months fo l lowing  t h e  

a c c r u a l  of  t h e  a c t i o n .  Pope involved a  p r i v a t e  c i v i l  s u i t  

by an employee a g a i n s t  h i s  employer f o r  unpaid minimum wages 

and over t ime,  t h e  s t a t u t o r y  p e n a l t y ,  and a t t o r n e y  f e e s .  

A f t e r  quot ing  s e c t i o n  39-3-207, MCA, w e  s a i d :  

"The s t a t u t e  i s  ha rd ly  a model of c l a r i t y ,  and 
i t s  i n t e r p r e t a t i o n  i s  s u b j e c t  t o  deba te .  Defen- 
d a n t  a rgues  t h a t  ' t h e  18 month f i g u r e  must be 
computed from t h e  f i l i n g  of  t h e  complaint ,  J u l y  
2 2 ,  1976, and any claimed pena l ty  f o r  wages p r i o r  
t o  t h a t  p e r i o d  o f  t i m e  a r e  [ s i c ]  l o s t  by v i r t u e  
of  s a i d  s t a t u t e . '  P l a i n t i f f  ag rees  t h a t  t h e  
d a t e  of  t h e  f i l i n g  o f  t h e  complaint  should be 
used b u t  contends  t h a t  p e n a l t i e s  are p rope r ly  
awarded because t h e  d a t e  of f i l i n g  i s  wi th in  



the eighteen month period following the date of 
the accrual of the action, May 4, 1975. We be- 
lieve that plaintiff's interpretation is correct 
and look to language appearing in section 41- 
1302, R.C.M. 1947, now section 39-3-206 MCA, 
which states that a penalty 'shall be assessed 
for each day, except Sundays and legal holidays, 
upon which such failure continues after the day 
upon which such wages were due . . ." 591 P.2d 
at 213, 36 St-Rep. at 374. 

Appellants' second argument is that the penalty provi- 

sions of section 39-3-206, MCA, do not apply because no 

action was ever commenced by the filing of an employee 

complaint to toll the eighteen-month period of limitations 

under section 39-3-207, MCA. 

Thus, the crucial question is whether or not an action 

has been properly commenced "within 18 months succeeding 

such default or delay in the payment of such wages." Section 

39-3-207, MCA. We have held that section 39-3-205, MCA, 

requiring the payment of unpaid wages within three days 

after an employee is separated from employment, fixes the 

employer's default and the accrual of the employee's cause 

of action at a time three days after the employment is 

terminated. Pope v. Keefer, supra, 591 P.2d at 212. 

Therefore, as to each of appellants' former employees, the 

cause of action arose three days after the employment was 

terminated, and an action to recover the statutory penalties 

must be properly commenced within eighteen months following 

that date. 

The question remains: Is the statute of limitations 

tolled by the commencement of formal administrative proceedings, 

or must an action be commenced by the Department's filing a 

complaint with the District Court? In Pope, we interpreted 

section 39-3-207, MCA, as requiring the filing of a complaint 

within eighteen months to toll the statute of limitations in 

a situation where an employee brought a private civil suit 



for a violation of the minimum wage and hours act. This 

case presents a different situation: administrative enforce- 

ment of the law by the Department of Labor and Industry. 

Because of our conclusion that the filing of an employee 

complaint with the Department of Labor and Industry is not 

necessary for the Department to enforce the minimum wage and 

hours law, the action should be deemed to have been com- 

menced February 9, 1978, when the Department informed appel- 

lants by letter that various employees were owed additional 

wages. In an administrative setting, where the agency acts 

to enforce the law on its own initiative, this action is the 

equivalent of the filing of a civil complaint. The Depart- 

ment's February 9, 1978 letter fulfilled the purposes of a 

complaint by giving appellants notice of the claim being 

made against them. 

Therefore, the assessment of the statutory penalty is 

valid as to any employee of the appellants who was separated 

from his or her employment on or after August 6, 1976. We 

arrive at that date by taking February 9, 1978, as the date 

this action commenced and then by going back to claims which 

accrued eighteen months prior to that time; that is, on or 

before August 9, 1976. Since payment of wages is due three 

days after the employment is ended under section 39-3-205, 

MCA, and the action for penalties accrues at that time, 

employees whose employment terminated on or after August 6, 

1976, are entitled to receive any penalties found to be due. 

Penalties on behalf of employees terminated from employment 

before August 6, 1976, are barred by the statute of limitations. 

Section 39-3-207, MCA. See Pope v. Keefer, supra. 

The final issue to be considered is whether or not the 

method used by the Labor Standards Division to calculate the 
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amount of wages due to the employees under the minimum wage 

and overtime compensation act is lawful. 

Montana's minimum wage law provides for both a minimum 

wage, section 39-3-404, MCA, and for overtime compensation 

at not less than one and one-half times the employee's 

hourly wage rate for hours worked in excess of forty in a 

week: 

"Overtime compensation. (1) No employer shall 
employ any of his employees for a workweek longer 
than 40 hours unless such employee receives com- 
pensation for his employment in excess of 40 hours 
in a workweek at a rate of not less than 1 1/2 
times the hourly wage rate at which he is employed." 
Section 39-3-405 (1) , MCA. 

The dispute here involves the validity of the Department's 

calculation of the employee's hourly wage rate for purposes 

of determining the overtime rate required under section 39- 

3-405(1), MCA, which must be at least one and one-half times 

the regular rate. 

Our statutes authorize the commissioner of labor to 

make administrative regulations to carry out the purpose of 

the minimum wage and overtime compensation law. Section 39- 

3-403, MCA. Pursuant to this authority, the Department of 

Labor and Industry has adopted regulation 524-3.14BII(38)- 

S14340 in Title 24, Chapter 14, of the Administrative Rules 

of Montana, which provides: 

"24-3.14BII (38) -S14340. THE REGULAR RATE (1) The 
'regular rate' of pay cannot be left to a declara- 
tion by the parties as to what is to be treated 
as the regular rate for an employee; it must be 
drawn from what happens under the employment con- 
tract. The U.S. Supreme Court has described it 
as the hourly rate actually paid the employee for 
the normal, nonovertime workweek for which he is 
employed - an 'actual fact'. The 'regular rate' 
may be more than the minimum wage; it cannot be 
less. An employee's regular rate includes all 
payments made by the employer to or on behalf of 
that employee. 'Once the parties have decided 
upon the amount of wages and the mode of payment 
the determination of the regular rate becomes a 
matter of mathematical computation, the result 



of which is unaffected by any designation of a 
contrary "regular rate" in the wage contracts.' 

"(2) The regular rate is an hourly rate. The --- 
'regular rate' under the Law is a rate per hour. 
The Law does not require employers to compensate 
employees on an hourly rate basis; their earn- 
ings may be determined on a piece-rate, salary, 
commission, or other basis, but in such case the 
overtime compensation due to employees must be 
computed on the basis of the hourly rate derived 
therefrom and, therefore, it is necessary to com- 
pute the regular hourly rate of such employees 
during each workweek. The regular hourly rate - 
of pay of an employee is determined by dividing ---- 
his total remunerationfor employmentin -- any 
workweek by the total number of hours actually 
worked b y h i m n  ---- that workweerfor - which -- - such- 
compensation was paid . . ." (Emphasis added.) -- 

In the present case, the Labor Standards Division 

determined the regular rate of pay of the Yellow Cab Company 

employees by dividing the gross weekly earnings of the 

employee, based on the 43 percent commission, by the total 

number of hours actually worked by the employee in that 

workweek. This was a proper method of calculation of the 

regular hourly rate. The Department's regulations are taken 

almost verbatim from the federal regulations issued pursuant 

to the Fair Labor Standards Act, 29 U.S.C. S201 et seq. 

Federal courts interpreting that act and the federal regulations 

have held that where, as here, the employment contract 

(calling for a 43 percent commission) does not satisfy the 

requirements of the minimum wage and overtime law, the 

regular hourly rate actually paid to the employee must be 

calculated to determine whether the employee was paid the 

overtime compensation required by the Fair Labor Standards 

Act. 

Federal cases have upheld the calculation of an employee's 

regular hourly rate on the same basis used here: by dividing 

the employee's weekly gross pay by the total hours worked. 

Bay Ridge Co. v. Aaron (1948), 334 U.S. 446, 464, 68 S.Ct. 
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1186, 92 L.Ed. 1502; Walling v. Helmerich & Payne (19441, 

323 U.S. 37, 65 S.Ct. 11, 89 L.Ed. 29; Masters v. ~aryland 

Management Company (4th Cir. 19741, 493 F.2d 1329, 1333; 

Seneca Coal & Coke Co. v. Lofton (10th Cir. 1943), 136 F.2d 

359; Warren-Bradshaw Drilling Co. v. Hall (5th Cir. 1941), 

124 F.2d 42, aff'd. 317 U.S. 88, 63 S.Ct. 125, 87 L.Ed. 83; 

Fair Labor Standards Act, 29 U.S.C. §207(a); 29 C.F.R. 

5778.108. In summary: 

"It seems well settled that where an employment 
contract is deemed not to satisfy the overtime 
provisions of the act, the 'regular rate' of 
pay at which an employee is employed is to be 
determined by dividing his total compensation 
each week by the total hours worked. (Citation 
omitted.)" Annot., 89 L.Ed. 35, 57-58 (1945). 

Appellants contend that this method of determination of 

the regular rate makes compliance impossible, because under 

a commission arrangement, such as here, the employer will 

always be in default. That is the case, however, only where 

the employment contract fails to satisfy the requirements of 

the minimum wage and overtime compensation law. Therefore, 

an employer must at the inception agree with his employees, 

when they are compensated on a commission basis, to pay the 

stated commission or the minimum wage plus applicable over- 

time, whichever is greater, to comply with the statutory re- 

quirements. To rule otherwise would be to open a loophole 

in our statute that would be impossible to close, on the 

overtime rates required under the forty hour workweek section. 

The employers in this case appear to have been in vio- 

lation innocently. However, the public policy on which the 

minimum hours and wage law is based, as set out in section 

39-3-401, MCA, requires no exception in case of innocent 

violations. Furthermore, public policy is served by following 

the federal formula so as to develop harmony in the field, 

as the Department has done making its calculations. Cf. 
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Glick v. State, Montana Dept. of Institutions (1973), 162 

Mont. 82, 509 P.2d 1, 4, cert.den. 414 U.S. 856, 94 S.Ct. 

158, 38 L.Ed.2d 106, appeal after remand (1974), 165 Mont. 

307, 528 P.2d 686. 

With regard to appellants' argument that the Department 

failed to take into account the tips received by employees 

of the Yellow Cab Company in calculating their wages, we de- 

cline to consider the matter because appellants are attempting 

to raise the issue for the first time on appeal, having 

failed to raise the issue in their petition for review 

before the District Court. 

The case is remanded to the District Court to be modified 

by recalculating the penalties owing under the eighteen- 

month statute of limitations in section 39-3-207, MCA, in 

accordance with this opinion. As so modified, the summary 

judgment is affirmed. 

We Concur: 

,. - CJifL a. Justice w 


