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M r .  J u s t i c e  John Conway Harr ison d e l i v e r e d  t h e  Opinion of  
t h e  Court .  

Th i s  i s  an appea l  by p l a i n t i f f  from a n  o rde r  of t h e  

.s t r ict  Court  denying he r  p e t i t i o n  t o  f i n d  respondent  

g u i l t y  of contempt and f o r  payment of $4,400 i n  suppor t  

payments t h a t  a r e  i n  a r r e a r s .  

This  matter began i n  t h e  Dis t r ic t  Court  of Lewis and 

Clark  County, F i r s t  J u d i c i a l  D i s t r i c t ,  when t h e  Honorable 

V i c t o r  H. F a l l  e n t e r e d  a  dec ree  of d ivo rce  awarding custody 

of t h e  minor c h i l d  t o  t h e  mother on A p r i l  30, 1971. The 

c o u r t  made t h e  fo l lowing  p rov i s ion  a s  t o  c h i l d  suppor t :  

" 3 .  That  t h e  defendant  s h a l l  n o t  have t h e  
r i g h t  t o  v i s i t  t h e  c h i l d ,  u n l e s s  and u n t i l ,  he 
pays  t o  t h e  p l a i n t i f f  through t h e  c l e r k  of t h i s  
c o u r t ,  t h e  sum of f i f t y  d o l l a r s  ($50) p e r  month 
a s  and f o r  suppor t  of  t h e  minor c h i l d  of t h e  
p a r t i e s .  I f  and when defendant  beg ins  t o  make 
s a i d  suppor t  payment t o  p l a i n t i f f ,  t h e  c o u r t  
may, i n  i t s  d i s c r e t i o n ,  modify t h i s  dec ree  t o  
pe rmi t  defendant  t h e  r i g h t  t o  v i s i t  t h e  c h i l d  
a t  a l l  reasonable  t i m e s  and p l aces . "  

I n  a d d i t i o n ,  t h e  c o u r t  found i n  Finding of F a c t  No. 7: 

"Defendant e a r n s  s u f f i c i e n t  income t o  pay f i f t y  
d o l l a r s  ($50) p e r  month f o r  t h e  suppor t  of t h e  
minor c h i l d  of  t h e  p a r t i e s  he re to .  " 

Conclusion of Law No. 3  s t a t e d :  

"The defendant  s h a l l  have no r i g h t  t o  v i s i t  
s a i d  c h i l d ,  u n l e s s  and u n t i l ,  he pays t o  t h e  
p l a i n t i f f  t h e  sum of f i f t y  d o l l a r s  ($50) per  
month through t h e  c l e r k  of t h i s  c o u r t  f o r  t h e  
suppor t  and maintenance of t h e  minor c h i l d  of 
t h e  p a r t i e s  he re to .  " 

Respondent d i d  n o t  make any suppor t  payments between 

A p r i l  1971 and September 1979. The r eco rds  of t h e  c l e r k  of 

t h e  c o u r t  i n d i c a t e  t h a t  he i s  i n  a r r e a r s  i n  t h e  amount of 

Respondent d i d  n o t  see t h e  minor c h i l d  between A p r i l  

1971 and t h e  summer of 1979, excep t  f o r  a s h o r t  pe r iod  when 

t h e  c h i l d  was a t  r e sponden t ' s  p a r e n t s f  home i n  1978. A f t e r  



t h a t  meeting wi th  h i s  son,  a v i s i t a t i o n  w a s  e s t a b l i s h e d  i n  

1979 a t  t h e  r e q u e s t  of a p p e l l a n t ,  r e sponden t ' s  ex-wife. 

When v i s i t a t i o n  was e s t a b l i s h e d  i n  1979, respondent  

commenced paying c h i l d  suppor t .  He contends  t h a t  he w i l l  

con t inue  t o  pay c h i l d  suppor t  and wants t o  see h i s  minor son 

on a permanent b a s i s .  Following t h e  v i s i t a t i o n  i n  1979 

a p p e l l a n t  f i l e d  an  a f f i d a v i t  i n  suppor t  of a r r e a r a g e  which 

i s  t h e  b a s i s  of t h e  c u r r e n t  a c t i o n .  Appel lan t  had n o t  

p rev ious ly  made any a t t e m p t  t o  modify t h e  o r i g i n a l  judgment 

o r  main ta in  any a c t i o n  t o  c o l l e c t  t h e  a r r e a r a g e  under t h e  

Uniform Rec iproca l  Enforcement of Support  Act f o r  some e i g h t  

yea r s .  

Respondent contends  t h a t  t h e  o r i g i n a l  judgment d i d  n o t  

r e q u i r e  t h e  payment of c h i l d  suppor t  w i thou t  h i s  being a b l e  

t o  s e e  and v i s i t  h i s  minor c h i l d .  S ince  such v i s i t a t i o n  was 

n o t  e s t a b l i s h e d  dur ing  t h e  e igh t -year  pe r iod ,  nor r eques t ed  

by a p p e l l a n t ,  he a rgues  t h a t  i t  would be  unconscionable and 

c o n t r a r y  t o  t h e  judgment t o  r e q u i r e  him t o  pay t h e  a r r e a r a g e  

se t  f o r t h  i n  t h e  a f f i d a v i t .  The D i s t r i c t  Cour t  substan-  

t i a l l y  agreed w i t h  respondent  i n  denying a p p e l l a n t  r e l i e f .  

Two i s s u e s  a r e  p resen ted  f o r  review: 

1. Does t h e  d ivo rce  dec ree  r e q u i r e  t h a t  respondent  pay 

c h i l d  support?  

2. Does t h e  d o c t r i n e  of l a c h e s  apply  a s  a defense  t o  

t h e  s u i t  t o  en fo rce  a c h i l d  suppor t  o b l i g a t i o n  i n  t h i s  case?  

I n  denying h i s  o b l i g a t i o n  t o  pay t h e  a r r e a r a g e ,  respon- 

d e n t  contends he had no o b l i g a t i o n  t o  suppor t  t h e  c h i l d  

under t h e  dec ree  u n l e s s  and u n t i l  he e x e r c i s e d  h i s  r i g h t  of 

v i s i t a t i o n .  This  argument must be cons idered  wi th  t h e  

f i n d i n g  of Judge F a l l  t h a t  respondent  w a s  capable  a t  t h e  

t i m e  of t h e  d ivo rce  of paying $50 pe r  month i n  suppor t .  The 



prov i s ion  on v i s i t a t i o n  has  no bea r ing  whatsoever upon 

r e sponden t ' s  l e g a l  and moral o b l i g a t i o n s  t o  suppor t  h i s  

c h i l d .  The dec ree  d i d  n o t  and could n o t  c o n d i t i o n  t h e  

suppor t  o b l i g a t i o n  on t h e  e x e r c i s e  of t h e  r i g h t  of v i s i t a -  

t i o n .  See Pa t e r son  v. Pa te rson  (1976) ,  73 Wis.2d 150, 242 

N.W.2d 907; Refer  v. Refer  (1936) ,  102 Mont. 121, 56 P.2d 

750; S t a t e  ex re l .  Lay v.  D i s t r i c t  Court  (1948) ,  1 2 2  Mont. 

I n  e a r l i e r  c a s e s  t h i s  Court  has  spoken o u t  on t h e  moral 

o b l i g a t i o n  of p a r e n t s ,  and p a r t i c u l a r l y  f a t h e r s ,  t o  suppor t  

t h e i r  c h i l d r e n .  Refer  v. Refer ,  supra ;  S t a t e  ex  re l .  Lay 

v.  D i s t r i c t  Court ,  supra .  I n  Lay, t h i s  Court ,  c i t i n g  e a r -  

l i e r  op in ions ,  noted:  

". . . I t  i s  t h e  l e g a l  as w e l l  a s  t h e  moral 
du ty  of a  p a r e n t  t o  suppor t  h i s  minor c h i l d r e n  
and t h e  f a t h e r  i s  n o t  absolved from t h e  du ty  
by a  d ivo rce  from t h e i r  mother. [ C i t a t i o n s  
omi t t ed . ]  Thus de fendan t ' s  o b l i g a t i o n  t o  pay 
t h e  r e q u i r e d  money f o r  t h e  suppor t  of h i s  
i n f a n t  daughter  i s  n o t  simply an outgrowth of 
t h e  d i v o r c e  s u i t  nor i s  i t  a mere i n c i d e n t  
t h e r e t o ,  b u t  i t  i s  a s o c i a l  and a  p a r e n t a l  
o b l i g a t i o n  imposed by l a w .  . ." 122 Mont. a t  
71-72, 198 P.2d a t  767. 

This  view was r e c e n t l y  c i t e d  and supported i n  Woolverton 

v .  Woolverton (1976) ,  169 Mont. 490, 549 P.2d 458. 

Respondent f a i l s  t o  t a k e  i n t o  account  t h e  w e l l - s e t t l e d  

p r i n c i p l e  t h a t  t h e  law imposes upon c i v i l i z e d  men--the du ty  

t o  p rov ide  food and s h e l t e r  arrangements f o r  h i s  own. I t  i s  

one of  t h e  c o n d i t i o n s  upon which Adam was bounced o u t  of  t h e  

garden,  and i t  has  been t h e  law eve r  s i n c e .  Cour t s  have an  

i n h e r e n t  j u r i s d i c t i o n  t o  p r o t e c t  i n f a n t s .  They are wards of  

t h e  government, and t h e  c o u r t s  a r e  t o  p r o t e c t  t h e i r  bread 

and b u t t e r .  When doing s o ,  they do n o t  t a k e  t h e i r  c l u e  from 

E l i j a h  and t h e  ravens ,  b u t  draw it from t h e  ea rn ings  of t h e  

f a t h e r .  W e  f i n d  t h e  c o u r t  i n c o r r e c t l y  a p p l i e d  t h e  r u l e  i n  

t h i s  case, and i t s  judgment must be r eve r sed .  



Concerning t h e  second i s s u e ,  t h e  d o c t r i n e  of  l a c h e s ,  i t  

appears  t h a t  t h e  o r d e r  of t h e  D i s t r i c t  Cour t  of January 24, 

1980, f i n d s ,  i n  e f f e c t ,  t h a t  a p p e l l a n t  i s  fo rec losed  from 

recover ing  t h e  back c h i l d  suppor t  by t h e  d o c t r i n e  of l a c h e s  

o r  e s toppe l .  

Seve ra l  matters a r e  of import  here .  F i r s t  of a l l ,  t h e  

D i s t r i c t  C o u r t ' s  o r d e r  assumes m a t t e r s  n o t  i n  evidence,  

i . e . ,  t h a t  a p p e l l a n t  made no r e q u e s t  f o r  back suppor t  u n t i l  

respondent  sought  v i s i t a t i o n  and commenced paying suppor t .  

The r eco rd  i s  t o  t h e  con t r a ry .  Respondent commenced h i s  

suppor t  payments i n  September 1979, on ly  a f t e r  r e c e i v i n g  a 

demand le t te r  from a p p e l l a n t ' s  counsel .  Second, r e g a r d l e s s  

of  when o r  why respondent  commenced making h i s  c h i l d  suppor t  

payments, he i s  n o t  r e l i e v e d  of h i s  p a s t  c h i l d  suppor t  

o b l i g a t i o n  by t h e  d o c t r i n e  of l a c h e s  o r  e s t o p p e l .  

While t h i s  Cour t  has  n o t  considered t h i s  q u e s t i o n  

p rev ious ly ,  s e v e r a l  of our  sister s t a t e s  have. W e  adopt  

t h e i r  well-reasoned op in ions  f o r  our  ho ld ing  on t h i s  i s s u e .  

The Supreme Court  of Kansas, i n  S t r e c k e r  v .  Wilkinson (1976) ,  

220 Kan. 292, 552 P.2d 979, noted t h a t  suppor t  of c h i l d r e n ,  

l i k e  t h e i r  custody,  i s  a ma t t e r  of s o c i a l  concern.  I t  i s  an 

o b l i g a t i o n  t h a t  t h e  f a t h e r  owes t h e  s t a t e  as w e l l  as t o  h i s  

c h i l d r e n .  The c o u r t  noted:  

". . . The p a r e n t a l  du ty  t o  p rov ide  f o r  t h e  
suppor t  and maintenance of a c h i l d  con t inues  
through t h e  c h i l d ' s  mino r i t y ,  and t h e  ob l iga -  
t i o n  t o  suppor t  may be enforced by an a c t i o n  
a t  any t i m e  du r ing  t h e  c h i l d ' s  mino r i t y . "  552 
P.2d a t  984. 

The c o u r t  then  went on t o  hold t h a t  t h e  defendant  could n o t  

"invoke t h e  defense  of l a c h e s  a s  a bar  t o  en fo rce  h i s  moral 

and l e g a l  o b l i g a t i o n  t o  suppor t  h i s  c h i l d . "  



I n  a  c a s e  on a lmost  a l l  f o u r s  t o  t h i s  ca se ,  t h e  Wiscon- 

s i n  c o u r t  i n  Pa te rson  v. Pa te rson ,  supra ,  addressed i t s e l f  

t o  t h e  i s s u e  of l aches  a s  a  defense  t o  a  c la im f o r  back 

suppor t .  I n  Pa te rson ,  t h e  defendant  had f a i l e d  t o  make h i s  

$50 a month payment f o r  a pe r iod  of n ine  y e a r s  and t h e  

mother d i d  n o t  t a k e  any l e g a l  a c t i o n  f o r  a  pe r iod  of t h i r -  

t e e n  yea r s ,  a t  which t i m e  she  ob ta ined  an  o r d e r  t o  show 

cause why t h e  defendant  should n o t  be he ld  i n  contempt f o r  

f a i l u r e  t o  pay a r r e a r a g e .  The defendant  pleaded l aches  and 

f u r t h e r  t h a t  he had been mis led t o  h i s  d e t r i m e n t  by t h e  

mo the r ' s  i n a c t i o n .  The Wisconsin c o u r t  he ld  t h a t  t h e  doc- 

t r i n e  of  l a c h e s  does  n o t  app ly  t o  t h e  enforcement of  c h i l d  

suppor t  o r d e r s  : 

"However, w e  would f u r t h e r  hold  t h a t  t h e  de- 
f e n s e  of  l a c h e s  i s  n o t  a v a i l a b l e  i n  an  a c t i o n  
o r  proceeding brought  t o  s ecu re  enforcement 
of a c h i l d  suppor t  o r d e r  i n  a  d ivo rce  a c t i o n . "  
Pa te rson ,  242 N.W.2d a t  910.  

The Wisconsin c o u r t  noted t h a t  even though one might 

reasonably expec t  t h e  cus tod ian  t o  promptly seek t h e  enforce-  

ment of a  suppor t  o r d e r ,  f a i l u r e  of t h e  cus tod ian  t o  do s o  

does  n o t  i n u r e  t o  t h e  b e n e f i t  of t h e  person choosing n o t  t o  

make t h e  payments and s t a t e d :  

". . . I t  may be reasonable  t o  expec t  t h a t  when 
c h i l d  suppor t  payments a r e  n o t  made, t h e  cus- 
t od i an ,  e n t i t l e d  t o  r e c e i v e  such payments, w i l l  
seek compliance w i t h  t h e  c h i l d  suppor t  o r d e r  
. . . However, i f  t h e  c o u r t  o r  cus tod ian  do n o t  
promptly proceed s o  t o  do, t h e  person choosing 
n o t  t o  make t h e  c h i l d  suppor t  payments i s  n o t  
t o  p r o f i t  o r  b e n e f i t  thereby.  . ." 242 N.W.2d 
a t  910.  

The Pa t e r son  c o u r t  f u r t h e r  noted t h a t  t h e  r i g h t s  and 

t h e  we l f a re  of t h e  c h i l d r e n  are a t  s t a k e  and cannot  be 

s a c r i f i c e d  by t h e i r  c u s t o d i a n ' s  i n a c t i o n .  The c o u r t  s a i d :  

"The reason i s  t h a t ,  j u s t  a s  a  d i v o r c e  i n  t h i s  
s t a t e  does n o t  involve  on ly  t h e  d i v o r c i n g  
spouses ,  j u s t  s o  an o r d e r  f o r  t h e  c h i l d  sup- 



p o r t  does  n o t  involve  on ly  t h e  p a r e n t  r e q u i r e d  
t o  make such payments and t h e  cus tod ian  e n t i t l e d  
t o  r e c e i v e  them. Under t h e  s t a t u t e  such pay- 
ments a r e  made f o r  t h e  ' suppor t ,  maintenance 
and educa t ion  of t h e  minor c h i l d r e n '  of t h e  par-  
t i e s .  I n  t h i s  s t a t e  such c h i l d r e n  a r e  ' i n t e r -  
e s t e d  and a f f e c t e d  p a r t i e s '  i n  t h e  d ivo rce  a c t i o n  
invo lv ing  t h e i r  pa ren t s .  The r i g h t s  of such 
c h i l d r e n  are t o  be se rved  and p r o t e c t e d  . . . 
Once a  c h i l d  suppor t  o b l i g a t i o n  t e rmina t e s ,  t h e  
s t a t u t e  of l i m i t a t i o n s  beg ins  t o  run,  b u t ,  t hen  
and earl ier ,  t h e  d o c t r i n e  of l a c h e s  does  n o t  
apply."  242 N.W. 2d a t  910. 

For t h e  above-stated reasons ,  w e  f i n d  t h e  t r i a l  c o u r t  

e r r e d  i n  holding t h a t  l a c h e s  a p p l i e d  here .  

F i n a l l y ,  a p p e l l a n t  i n  he r  b r i e f  be fo re  t h e  D i s t r i c t  

Court ,  r eques ted  t h a t  i n t e r e s t  be awarded w i t h  r ega rd  t o  t h e  

back c h i l d  suppor t  o b l i g a t i o n .  This  Court  i n  t h e  r e c e n t  

c a s e  of W i l l i a m s  v.  Budke (1980) ,  - Mont. , 606 P.2d 

515, 37 St.Rep. 228, held:  

"We hold t h e r e f o r e  t h a t  when t h e  m a r i t a l  d i s -  
s o l u t i o n  dec ree  i s  s i l e n t  a s  t o  i n t e r e s t ,  such 
i n t e r e s t  i s  au toma t i ca l ly  c o l l e c t i b l e  by t h e  
judgment c r e d i t o r  spouse on past-due payments 
f o r  suppor t  money o r  maintenance, t h e  same a s  
any o t h e r  money judgment under s e c t i o n  25-9- 
205, MCA." 606 P.2d a t  519, 37  St.Rep. a t  234. 

On t h e  b a s i s  of Will iams a p p e l l a n t  i s  e n t i t l e d  t o  

r e c e i v e  i n t e r e s t  on c h i l d  suppor t  payments which were due 

and owing s i n c e  A p r i l  1971. 

The d e c i s i o n  of t h e  D i s t r i c t  Court  i s  r eve r sed  and t h e  

cause  i s  remanded t o  t h e  D i s t r i c t  Court  f o r  e n t r y  of judg- 

ment c o n s i s t e n t  w i th  t h i s  op in ion .  
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