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M r .  Chief J u s t i c e  Frank I. Haswell d e l i v e r e d  t h e  Opinion 
of t h e  Court .  

Rock Spr ings  Corpora t ion  (Rock Spr ings )  and Lawrence 

McCune, n o t  p a r t i e s  i n  t h i s  appea l ,  brought  t h i s  a c t i o n  i n  

t h e  F i f t h  J u d i c i a l  D i s t r i c t  f o r  convers ion of mine t a i l i n g s  

i n  Madison County, Montana. Defendants-appel lants ,  W .  H. 

P i e r r e  d/b/a W. H. P i e r r e  & Assoc ia t e s  and L.B.M. Construc- 

t i o n  ( P i e r r e  and L.B.M.),  f i l e d  a t h i r d  p a r t y  complaint  

a g a i n s t  Camilla Gage, respondent  h e r e i n ,  seek ing  t o  hold  he r  

l i a b l e  based on h e r  c la ims  of ownership. The ju ry  r e t u r n e d  

a v e r d i c t  i n  favor  of  Rock Spr ings  and McCune and a g a i n s t  

Pierre and L.B.M., and f u r t h e r  found i n  f avo r  of Gage i n  t h e  

t h i r d  p a r t y  a c t i o n .  P i e r r e  and L.B.M. now appea l  s o l e l y  

from t h e  v e r d i c t  i n  t h e  t h i r d  p a r t y  a c t i o n .  

I n  t h e  Rochester  Basin ,  west  of Twin Bridges ,  Montana, 

t h e r e  a r e  t a i l i n g s  from t h e  Watseca mine which a r e  l o c a t e d  

on t h e  "Concentra tor  T a i l i n g s  P l a c e r  Unpatented Mining 

Claim." The competing c la ims  of ownership of t h e  t a i l i n g s  

gave r ise t o  t h e  D i s t r i c t  Court  a c t i o n .  The mining c la im 

had been l o c a t e d  on f e d e r a l  land i n  1934 by William Gage and 

r e l o c a t e d  by h i s  wife ,  Camilla Gage, i n  1941 fo l lowing  h i s  

dea th .  The t a i l i n g s  r e s u l t e d  from t h e  process ing  of mater- 

i a l s  from t h e  Watseca Mine and o t h e r  claims l o c a t e d  approxi-  

mately  one m i l e  n o r t h  of Camilla Gage's c la im.  The m i l l ,  

known a s  t h e  Clark  Concent ra tor ,  processed t h e  mine ra l s  and 

depos i t ed  t h e  t a i l i n g s  upon what i s  now M r s .  Gage's c l a im  

between t h e  l a t e  1860 's  and 1898. 

Lawrence McCune i s  t h e  successor  i n  i n t e r e s t  t o  t h e  

Watseca Mine and o t h e r  c l a ims  near  it which w i l l  be r e f e r r e d  

t o  cumulat ively  as t h e  "Watseca. " T a i l i n g s  a r e  a l s o  l o c a t e d  

on McCune's "Concentra tor  Q u a r t z  Lode Mining Claim." These 

t a i l i n g s  w i l l  be r e f e r r e d  t o  a s  t h e  "upper t a i l i n g s "  whi le  



t h e  t a i l i n g s  l o c a t e d  on M r s .  Gage's c la im w i l l  be c a l l e d  t h e  

"lower t a i l i n g s ,  " 

~ h i r d  p a r t y  p l a i n t i f f - a p p e l l a n t  W .  H. P i e r r e  m e t  t h i r d  

p a r t y  defendant-respondent Camilla Gage i n  1967 whi le  he was 

a t t e n d i n g  t h e  School of Mines i n  But te .  M r s .  Gage was and 

p r e s e n t l y  i s  a  r e a l  e s t a t e  broker  i n  Twin Bridges .  P i e r r e  

w a s  very  i n t e r e s t e d  i n  t e s t i n g  bo th  t h e  lower t a i l i n g s  and 

t h e  upper t a i l i n g s  i n  1967, and he con tac t ed  bo th  M r s .  Gage 

and Lawrence McCune. M r s .  Gage au tho r i zed  P i e r r e  t o  tes t  

t h e  lower t a i l i n g s ,  and McCune au tho r i zed  him t o  tes t  t h e  

upper t a i l i n g s  dur ing  a l i m i t e d  t i m e  pe r iod  which ended i n  

December 1967. P i e r r e ' s  tests came o u t  nega t ive ;  t h e  c o s t  

of  removing, hau l ing  and process ing  t h e  m a t e r i a l  would 

exceed any revenues t o  be de r ived  from t h e  minera l s .  

I n  1969 t h e  predecessor  i n  i n t e r e s t  t o  Rock Spr ings  

acqui red  a  lease and o p t i o n  t o  t h e  Watseca c la ims  from 

Lawrence McCune. 

Between 1968 and 1972, P i e r r e  worked i n  v a r i o u s  capa- 

c i t i e s  i n  t h e  United S t a t e s  and Canada. I n  1972 he once 

aga in  con tac t ed  M r s .  Gage concerning t h e  lower t a i l i n g s .  

P i e r r e  had d i scovered  a method which would make t h e  e x t r a c -  

t i o n  of t h e  mine ra l s  p r o f i t a b l e .  The method involved t h e  

t r a n s p o r t i n g  of t h e  t a i l i n g s  t o  Bu t t e  where they would be 

mixed wi th  s i l i c a .  When s i l i c a  w a s  added i n  s u f f i c i e n t  

q u a n t i t y ,  f r e e  smel t ing  could be ob ta ined  which r e s u l t e d  i n  

t h e  e x t r a c t i o n  of  t h e  mine ra l s  i n  t h e  t a i l i n g s  wi th  on ly  t h e  

i ncu r r ence  of c o s t s  f o r  t r a n s p o r t a t i o n  and t h e  s i l i c a  it- 

s e l f .  The c o s t  of sh ipp ing  t h e  t a i l i n g s  t o  t h e  s m e l t e r  w a s  

approximately  $6.50 p e r  t on ,  whi le  t h e  c o s t  of s i l i c a  w a s  

$ . l o  p e r  ton.  



M r s .  Gage r ep re sen ted  t h a t  she  owned t h e  t a i l i n g s  a s  a  

r e s u l t  of he r  c la im.  She cont inued t o  a s s e r t  t h i s  ownership 

through t r i a l .  P i e r r e  t e s t i f i e d  t h a t  he never ques t ioned  

he r  ownership. I n  l a t e  1972 o r  e a r l y  1973 M r s .  Gage and 

L.B.M. Cons t ruc t ion ,  Inc . ,  a  company comprised of P i e r r e  and 

two o t h e r s ,  e n t e r e d  i n t o  an  o r a l  agreement f o r  t h e  removal 

of  t h e  lower t a i l i n g s ,  A w r i t t e n  agreement w a s  e n t e r e d  i n t o  

i n  May 1973. I t  r e c i t e d  t h a t  M r s .  Gage was t o  r e c e i v e  $.50 

p e r  t on  of t a i l i n g s  removed. I t  was a n t i c i p a t e d  t h a t  t h e r e  

w e r e  15,000 t o n s  of t a i l i n g s .  

I n  1973 P i e r r e  began e x t r a c t i n g  t h e  t a i l i n g s  and 

t r a n s p o r t i n g  them f o r  smel t ing .  Exper t  tes t imony r evea l ed  

t h a t  3539 cubic  ya rds  of  t a i l i n g s  were removed. Also,  

according t o  e x p e r t  tes t imony,  t h e  amount of gold  and s i l v e r  

removed was e s t ima ted  t o  be 694.4 t r o y  ounces of go ld  and 

4539 t r o y  ounces of  s i l v e r .  The h i g h e s t  va lue  of go ld  

between t h e  t i m e  of e x t r a c t i o n  i n  1973 and t h e  i n i t i a t i o n  of 

t h i s  s u i t  was $195.25 p e r  t r o y  ounce on December 30, 1974, 

wh i l e  t h e  h i g h e s t  p r i c e  f o r  s i l v e r  was $6.06 i n  May 1974. 

According t o  t h i s  e x p e r t  test imony t h e  g r o s s  va lue  of t h e  

mine ra l s  taken a t  t h e  h i g h e s t  p r i c e  w a s  $163,087. 

F u r t h e r  evidence w a s  in t roduced  r e v e a l i n g  t h e  d i sbu r se -  

ments made by t h e  Anaconda Company. This  in format ion ,  

supp l i ed  by Anaconda, shows t h a t  f o r  t h e  months of February 

through June ,  1973, Anaconda pa id  P i e r r e  approximately 

$70,000 f o r  t h e  mine ra l s  processed a t  t h e  sme l t e r .   his 

f i g u r e  i s  t h e  n e t  d isbursement  a f t e r  t h e  c o s t  of t h e  s i l i c a  

w a s  deducted.  P i e r r e  a l s o  made shipments t o  Anaconda i n  

J u l y  through October,  1973; however, Anaconda d i d  n o t  supply 

t h e  amount d i sbu r sed  f o r  t h i s  per iod .  M r s .  Gage r ece ived  

$3,000 from L.B.M. f o r  t h e  removal of t h e  t a i l i n g s .  



Also in t roduced  a t  t r i a l  were two r e p o r t s  prepared by 

mining eng inee r s  i n  t h e  1930 's .  The r e p o r t s  w e r e  prepared 

by Uuno Sahinen and W i l l i a m  S. Gage, Camilla Gage's deceased 

husband, and they d i s c l o s e  t h e  q u a l i t y  and q u a n t i t y  of t h e  

t a i l i n g s  i n  ques t ion .  The r e p o r t s  d i s c l o s e d  t h a t  t h e  lower 

t a i l i n g s  belonged t o  t h e  Watseca mining ope ra t ion .  P i e r r e  

t e s t i f i e d  t h a t  he had r ead  t h e  r e p o r t s  and w a s  f a m i l i a r  w i t h  

them. 

Testimony w a s  a l s o  adduced concerning P i e r r e ' s  degree  

i n  mining engineer ing  and h i s  e x t e n s i v e  exper ience  i n  

mining. H i s  exper ience  i n  mining d a t e s  back t o  1958, and he 

r ece ived  h i s  degree  from t h e  School of Mines i n  1968. 

Seve ra l  e x h i b i t s  of correspondence between P i e r r e ,  

McCune, Rock Spr ings  Corpora t ion ,  and Camilla Gage were 

in t roduced  i n t o  evidence.  These e x h i b i t s  r e f l e c t ,  t o  a  

c e r t a i n  e x t e n t ,  t h e  knowledge of t h e  p a r t i e s  concerning t h e  

ownership of t h e  c la ims .  This  correspondence i s  summarized 

as  fol lows:  

September 25, 1967 Letter--McCune t o  P i e r r e .  McCune 

r e f e r r e d  t o  a  te lephone conversa t ion  w i t h  P i e r r e  i n  which 

P i e r r e  sought  a u t h o r i z a t i o n  t o  t es t  mine t a i l i n g s  i n  t h e  

Rochester  Basin. McCune gave P i e r r e  permiss ion " t o  sample 

and tes t  t h e  Watseca Mine t a i l i n g s  and t h e  Concent ra tor  

t a i l i n g s  . . . s u b j e c t  t o  t h e  fol lowing:  . . . You w i l l  

ag ree  t o  work a t  l e a s t  one-half of t h e  approximately  46,000 

t o n s  of t a i l i n g s ,  i n  t h e  e v e n t  a  working c o n t r a c t  i s  e n t e r e d  

i n t o  . . . ' I  (This  r e f e r e n c e  t o  46,000 t o n s  i s  de r ived  from 

t h e  Sahinen Report  which states t h a t  t h e  two t a i l i n g s  dumps 

i n  t h e  a r e a  c o n t a i n  t h e  fol lowing q u a n t i t y  of tonnage: 

"Watseca t a i l i n g s "  (upper t a i l i ngs ) - -31 ,000  tons ,  and "Con- 

c e n t r a t o r  t a i l i n g s "  (lower t a i l i n g s )  --15,000 tons .  ) 



October 30, 1972 L e t t e r - - P i e r r e  t o  McCune. P i e r r e  a t -  

tempted t o  s ecu re  an o p t i o n  on t h e  Watseca proper ty .  He 

gave a  b r i e f  h i s t o r y  of h i s  p r i o r  d e a l i n g s  and t e s t i n g s  i n  

t h e  a r e a  and h i s  p r i o r  c o n t r a c t  w i t h  Camilla Gage. P i e r r e  

s t a t e d  t h a t  he w a s  c u r r e n t l y  "sh ipp ing  t a i l i n g s  from ano the r  

mine i n  t h e  same g e n e r a l  a r e a  a s  t h e  Wasecca [ s i c ]  and would 

l i k e  t o  re -op t ion  t h e  Wasecca [ s i c ]  . " 
November 2 ,  1972 Letter--McCune t o  P i e r r e .  McCune 

informed P i e r r e  t h a t  Camilla Gage a t  no t ime had " a u t h o r i t y  

t o  o p t i o n  my Watseca p rope r ty" ,  and t h a t  any a c t i o n  t o  l e a s e  

t h e  p rope r ty  was precluded a t  t h i s  t i m e  a s  a  r e s u l t  of an 

e x i s t i n g  l e a s e .  

January 2 ,  1973 Le t t e r - -P i e r r e  t o  Rock Spr ings  Corporat ion.  

P i e r r e  r e f e r r e d  t o  t h e  r e c e i p t  of  a  l e t te r  from M r .  McLean, 

t h e  p r e s i d e n t  of  Rock Spr ings .  Unfor tuna te ly ,  t h e  l e t te r  

w r i t t e n  by McLean was n o t  in t roduced  as an e x h i b i t .  P i e r r e  

i n  t h e  January 2  l e t te r  s t a t e d ,  "I  g r e a t l y  app rec i a t ed  

r e c e i v i n g  your l e t te r  as M r s .  Gage l e d  m e  t o  b e l i e v e  condi-  

t i o n s  w e r e  q u i t e  t h e  con t r a ry . "  The l e t t e r ' s  purpose w a s  t o  

aga in  o b t a i n  an o p t i o n  t o  t h e  Watseca. 

January 30, 1973 Le t t e r - -P i e r r e  t o  McCune. This  

l e t t e r  a l s o  sought  an  o p t i o n  on t h e  Watseca p rope r ty  and 

conta ined  t h e  fo l lowing  s ta tement :  "Unfor tuna te ly  I was 

mis led  by M r s .  Cami l l i a  [ s i c ]  Gage of Twin Bridges ,  Montana 

as t o  t h e  ownership." 

May 25, 1973 Agreement t o  Purchase Mining T a i l i n g s .  

Th i s  agreement was executed between P i e r r e  and Gage. I t  

purpor ted  t o  se l l  mine t a i l i n g s  known a s  "The Concent ra tor  

T a i l i n g s "  f o r  $7,500 payable  a t  a ra te  of $.50 p e r  ton.  

September 17,  1975 Letter--Gage t o  P i e r r e .  Camil la  

Gage s t a t e d  t h a t  she  be l i eved  t h i s  l a w s u i t  t o  be ' ' p e r f e c t l y  



r i d i c u l o u s " ,  t h a t  she  s t i l l  f e l t  t h a t  she  owned t h e  t a i l -  

i n g s ,  and t h a t  " w e  bo th  a c t e d  i n  good f a i t h  when you hauled 

t h e  t a i l i n g s  t o  t h e  sme l t e r . "  

The fo l lowing  ju ry  i n s t r u c t i o n s  w e r e  g iven  by t h e  

D i s t r i c t  Court .  I n s t r u c t i o n  No. 19 was given wi thou t  ob jec-  

t i o n ,  and I n s t r u c t i o n  No. 20 was given over  a p p e l l a n t ' s  

o b j e c t i o n .  

I n s t r u c t i o n  No. 19: 

"You a r e  i n s t r u c t e d  t h a t  i f  you f i n d  i n  f avo r  
of t h e  p l a i n t i f f s ,  and t h a t  C a m i l l a  Gage r ep re -  
s en t ed  t o  William H. P i e r r e  o r  o t h e r  o f f i c e r s  
of L.B.M. Cons t ruc t ion  Co. t h a t  she  was t h e  
owner of t h e  lower t a i l i n g s  on Rochester  Creek, 
and i f  you f u r t h e r  f i n d  t h a t  W i l l i a m  H. P i e r r e  
and L.B.M. Cons t ruc t ion  Co. r e l i e d  on t h e  
r e p r e s e n t a t i o n s  of ownership made by Camilla 
Gage, t o  t h e i r  de t r imen t ,  then  William H. P i e r r e  
and L.B.M. Cons t ruc t ion  Co. a r e  e n t i t l e d  t o  r e -  
cover from Camilla Gage t h e  amount they  a r e  
r e q u i r e d  t o  pay t o  t h e  p l a i n t i f f s . "  

I n s t r u c t i o n  No. 20:  

" I f  you f i n d  t h a t  t h e  Defendants,  W.H. PIERRE, 
doing bus ines s  as W. H. PIERRE & ASSOCIATES, 
LTD.,; L  B M Cons t ruc t ion ,  e n t e r e d  i n t o  a  con- 
t r a c t  wi th  t h e  Third  P a r t y  Defendant, CAMILLA 
GAGE whereby W. H. PIERRE, doing bus ines s  a s  
W. H. PIERRE & ASSOCIATES o r  t h e  L B M Construc- 
t i o n  Company purchased from CAMILLA GAGE m i l l  
t a i l i n g s  s i t u a t e  and l o c a t e d  on t h e  Concent ra tor  
T a i l i n g s  Unpatented P l a c e r  C l a i m  on which t h e  
P l a i n t i f f s  cause  of a c t i o n  i s  based and he ld ,  
used o r  conver ted t h e  mine t a i l i n g s  under such 
c o n t r a c t ,  knowing t h e  p rope r ty  belonged t o  t h e  
P l a i n t i f f s ,  LAWRENCE McCUNE and ROCK SPRINGS 
CORPORATION, then  t h e  Defendant, W. H. PIERRE, 
doing bus ines s  as W.  H. PIERRE & ASSOCIATES 
and t h e  Defendant, L  B M Cons t ruc t ion  Company 
i s  es topped from denying t h a t  t h e  P l a i n t i f f s  
had t i t l e  t o  t h e  mine t a i l i n g s  o r  t h e  r i g h t  t o  
r e t a i n  ownership of t h e  t a i l i n g s ,  and you w i l l  
f i n d  i n  f avo r  of t h e  Third  P a r t y  Defendant, 
CAMILLA GAGE. " 

The ju ry  r e t u r n e d  a  v e r d i c t  i n  f avo r  of t h e  p l a i n t i f f s ,  

Rock Spr ings  and McCune, and a g a i n s t  P i e r r e  and L.B.M., i n  

t h e  amount of $76,382.31, which inc luded  $53,818.71 f o r  

convers ion of t h e  t a i l i n g s  and $22,563.60 f o r  t h e  t i m e  and 



expense involved i n  p u r s u i t  of t h e  conver ted proper ty .  The 

ju ry  a l s o  found a g a i n s t  t h e  t h i r d  p a r t y  p l a i n t i f f s ,  L.B.M. 

and P i e r r e ,  and i n  f avo r  of  t h i r d  p a r t y  defendant ,  Camilla 

Gage. 

Appel lan t  r a i s e s  two i s s u e s  Zor t h i s  Cour t , - t o  cons ider :  

1. Is t h e  D i s t r i c t  C o u r t ' s  j u ry  I n s t r u c t i o n  No. 20 

supported by t h e  evidence? 

2.  Was t h e r e  s u f f i c i e n t  evidence t o  suppor t  t h e  j u r y ' s  

v e r d i c t  i n  f avo r  of  t h e  t h i r d  p a r t y  defendant ,  Camilla Gage? 

The i s s u e s  r a i s e d  on appeal  a r e  coextens ive  i n  t h a t  

t hey  both cha l l enge  t h e  lower c o u r t ' s  conc lus ion  t h a t  

a p p e l l a n t  P i e r r e  knew of McCune's i n t e r e s t  i n  t h e  t a i l i n g s .  

Th i s  Court  has  examined t h e  record  below and concludes  t h a t  

t h e r e  was s u f f i c i e n t  evidence t o  suppor t  bo th  t h e  i n s t r u c -  

t i o n  and t h e  ju ry  v e r d i c t .  

W e  f i n d  two t h i n g s  p a r t i c u l a r l y  r e v e a l i n g  i n  reach ing  

o u r  conclusion.  F i r s t ,  t h e  correspondence admi t ted  i n t o  

evidence a t  t r i a l  i n d i c a t e s  t h a t  i n  1967 P i e r r e  r ece ived  

McCune's permiss ion t o  "sample and tes t  t h e  Watseca Mine 

t a i l i n g s  and t h e  Concent ra tor  t a i l i n g s . "  From t h i s  t h e  j u ry  

could p rope r ly  i n f e r  t h a t  P i e r r e  had knowledge of McCune's 

claimed i n t e r e s t  i n  t h e  lower t a i l i n g s .  Th i s  i s  r e i n f o r c e d  by 

t h e  l e t t e r ' s  r e f e r e n c e  t o  46,000 t o n s  of t a i l i n g s ,  a number 

a r r i v e d  a t  from t h e  31,000 ton  (upper t a i l i n g s )  and 15,000 

t o n  ( lower t a i l i n g s )  f i g u r e s  c i t e d  i n  t h e  Sahinen Report  

w i t h  which P i e r r e  admi t ted  he w a s  f a m i l i a r .  We cons ide r  

t h i s  pe r suas ive  evidence of P i e r r e ' s  n o t i c e  of McCune claimed 

i n t e r e s t  i n  t h e  Concent ra tor  t a i l i n g s .  

Appel lan t  a rgues  t h a t  M r s .  Gage r ep re sen ted  t o  him t h a t  

she  owned t h e  t a i l i n g s  on t h e  Concentra tor  c l a i m  and t h a t  he 

r e l i e d  on those  r e p r e s e n t a t i o n s .  However, an  examination of 



o t h e r  correspondence admi t ted  a t  t r i a l  does  n o t  prove h i s  

argwnent. I t  does ,  i n  f a c t ,  l a y  a  founda t ion  f o r  t h e  i n t r o -  

d u c t i o n  of I n s t r u c t i o n  No. 20 and t h e  u l t i m a t e  v e r d i c t .  

I n  t h a t  correspondence P i e r r e  s t a t e d :  " I  g r e a t l y  

app rec i a t ed  r e c e i v i n g  your l e t te r  a s  M r s .  Gage l e d  m e  t o  

b e l i e v e  c o n d i t i o n s  w e r e  q u i t e  t h e  con t r a ry"  ( l e t t e r  t o  

Thomas McLean, January 2, 1973) ;  "Unfor tuna te ly  I was mis led  

by M r s .  Cami l l i a  [ s i c ]  Gage of Twin Bridges ,  Montana a s  t o  

t h e  ownership" ( l e t t e r  t o  L. McCune, January 30, 1973) .  

Even assuming t h a t  P i e r r e ,  supposedly w e l l  acqua in ted  w i t h  

t h e  a r e a  and t h e  i n d i v i d u a l s  involved,  w a s  confused o r  

mistaken i n  t h i s  correspondence a s  t o  what was t h e  Watseca 

c la im and what w e r e  t h e  Watseca t a i l i n g s ,  w e  can presume 

t h a t  a t  some p o i n t  he doubted M r s .  Gage's v e r a c i t y  and 

ceased t o  r e l y  on he r  s t a t emen t s  a s  f a c t .  

Secondly, t h e  r eco rd  d i s c l o s e s  t h a t  P i e r r e  had been 

i n t e r e s t e d  i n  t h e  Rochester  Basin s i n c e  1967. I t  f u r t h e r  

d i s c l o s e s  t h a t  he w a s  acqua in ted  wi th  t h e  c o n t e n t s  of t h e  

mining r e p o r t s  made by Uuno Sahinen and William Gage around 

1939. The Sahinen Report  q u a n t i f i e d  t h e  Watseca t a i l i n g s  

e x p l i c i t l y  and c i t e d  f i g u r e s  r e p r e s e n t i n g  t h e  Watseca t a i l -  

i n g s  which could on ly  be a r r i v e d  a t  by inc lud ing  t h e  tonnage 

i n  both  t h e  upper t a i l i n g s  and t h e  lower t a i l i n g s .  The Gage 

Report  i s  p a r t i c u l a r l y  e n l i g h t e n i n g ,  a s  Gage r e p o r t s  t h a t  

t h e  two t a i l i n g s  dumps i n  t h e  b a s i n  w e r e  on Watseca ~ i n i n g  

Co. p roper ty .  S ince  t h e  company and McCune have i d e n t i c a l  

i n t e r e s t s ,  t h e r e  i s  evidence t h a t  P i e r r e  w a s  a t  l e a s t  par-  

t i a l l y  aware of t h e  e x t e n t  of Watseca ownership. Based on 

t h e  evidence in t roduced  a t  t r i a l  and cons ide r ing  p i e r r e ' s  

e x p e r t i s e ,  we f i n d  s u f f i c i e n t  evidence t o  suppor t  t h e  t r i a l  

c o u r t ' s  d e c i s i o n  t o  g i v e  I n s t r u c t i o n  No. 20.  



Appel lan t  f u r t h e r  asserts t h a t  t h e  two i n s t r u c t i o n s  set  

o u t  above c o n t a i n  c o n f l i c t i n g  l e g a l  p r i n c i p l e s .  W e  d i s -  

agree .    he body of t h i s  appea l  c e n t e r s  around e lements  of 

"knowledge" and " r e l i a n c e . "  I n s t r u c t i o n  No. 19 ,  t o  which 

t h e r e  was no o b j e c t i o n ,  d e a l s  s p e c i f i c a l l y  w i th  knowledge 

and r e l i a n c e .  Although I n s t r u c t i o n  No. 20 i n c l u d e s  r e f e r -  

ences  t o  o t h e r  l e g a l  t h e o r i e s ,  t h e  q u e s t i o n  it u l t i m a t e l y  

a s k s  t h e  j u ry  i s ,  "d id  P i e r r e  have knowledge of McCune's 

i n t e r e s t s ? "  Obviously, i f  t h e  j u ry  found he d i d  have knowl- 

edge,  t h e r e  could be  no good f a i t h  r e l i a n c e .  Therefore ,  t h e  

i n s t r u c t i o n s  were n o t  i n c o n s i s t e n t .  

When determining whether ju ry  i n s t r u c t i o n s  are p rope r ly  

g iven  o r  r e fused ,  t h i s  Court  cons ide r s  t h e  i n s t r u c t i o n s  

g iven  i n  t h e i r  e n t i r e t y  and review them i n  l i g h t  of t h e  

evidence adduced. Bro the r s  v. Town of V i r g i n i a  C i t y  (1976) ,  

171  Mont. 352, 558 P.2d 464. This  Court  has  r u l e d  t h a t  

where t h e  ju ry  i n s t r u c t i o n s ,  taken a s  a  whole, s t a t e  t h e  law 

a p p l i c a b l e  t o  t h e  c a s e ,  a  p a r t y  cannot  c l a im  r e v e r s i b l e  

e r r o r  a s  t o  t h e  g i v i n g  of c e r t a i n  i n s t r u c t i o n s .  Frank v. 

Hudson (1962) ,  140 Mont. 480, 3 7 3  P.2d 951; Bro thers  v.  Town 

of V i r g i n i a  C i t y ,  supra .  W e  conclude t h a t  t h e  i n s t r u c t i o n s  

g iven ,  i nc lud ing  I n s t r u c t i o n  No. 20, w e r e  supported by 

s u f f i c i e n t  evidence.  I t  w a s  n o t  e r r o r  f o r  t h e  t r i a l  c o u r t  

t o  submit  bo th  I n s t r u c t i o n  Nos. 19 and 20 t o  t h e  j u ry  f o r  

cons ide ra t ion .  

A s  t o  t h e  s u f f i c i e n c y  of t h e  evidence t o  suppor t  t h e  

v e r d i c t ,  w e  a r e  guided by w e l l - s e t t l e d  l e g a l  p r i n c i p l e s ,  W e  

a r e  mindful  t h a t  t h e  j u ry  i s  i n  t h e  b e s t  p o s i t i o n  t o  weigh 

t h e  evidence and cons ide r  t h e  c r e d i b i l i t y  of w i tnes ses .  

Thus, i n  examining t h e  s u f f i c i e n c y  of t h e  evidence,  w e  

under take  ou r  review i n  a l i g h t  most f a v o r a b l e  t o  t h e  pre-  



v a i l i n g  p a r t y ,  and we presume t h e  f i n d i n g s  and judgment of 

t h e  D i s t r i c t  Court  a r e  c o r r e c t .  Lumby v. Doetch (1979) ,  - 

Mont. 600 P.2d 200, 202, 36 St.Rep. 1684, 1687, c i t i n g  

Hel l ickson  v.  B a r r e t t  Mobile Home Transpor t ,  Inc .  (1973) ,  

161  Mont. 455, 459, 507 P.2d 523, 525. F u r t h e r ,  we w i l l  n o t  

s u b s t i t u t e  ou r  view of t h e  evidence f o r  t h a t  of t h e  jury.  

When t h e  evidence f u r n i s h e s  reasonable  grounds f o r  d i f f e r e n t  

conc lus ions ,  t h e  f i n d i n g s  of t h e  ju ry  w i l l  n o t  be d i s t u r b e d .  

Adami v .  Murphy (1945) ,  118 Mont. 172, 179,  164 P.2d 150. 

D i r ec t ed  by t h e s e  p r i n c i p l e s  w e  a f f i r m  t h e  j u ry  ver -  

d i c t .  A s  d i s cus sed  above, t h e  ju ry  could p rope r ly  i n f e r  

from t h e  correspondence between t h e  p a r t i e s ,  t h e  1967 bus i -  

n e s s  d e a l i n g s  and P i e r r e ' s  f a m i l i a r i t y  w i t h  t h e  Gage and 

Sahinen Reports  t h a t  a p p e l l a n t  had n o t i c e  of t h e  McCune 

i n t e r e s t s  and, t h e r e f o r e ,  d i d  n o t  r e l y  on M r s .  Gage's  c la ims.  

The r eco rd  suppor t s  t h e  i n s t r u c t i o n ,  t h e  v e r d i c t  and t h e  

j udgmen t . 
Affirmed. 

Chief J u s t i c e  


