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M r .  C h i e f  J u s t i c e  F r a n k  I .  H a s w e l l  d e l i v e r e d  t h e  O p i n i o n  o f  t h e  
C o u r t .  

D e f e n d a n t  B i l l  i e  L e o n  P e n d e r g r a s s  was c o n v i c t e d  o f  

a t t e m p t e d  r o b b e r y  and  s e x u a l  i n t e r c o u r s e  w i t h o u t  c o n s e n t  i n  

O c t o b e r ,  1 9 7 7 .  The  c o n v i c t i o n s  w e r e  r e v e r s e d  b y  t h i s  C o u r t  and 

t h e  c a s e  was remanded  t o  t h e  L e w i s  and C l a r k  C o u n t y  D i s t r i c t  

C o u r t  i n  O c t o b e r ,  1978 .  S t a t e  v. P e n d e r g r a s s  ( 1 9 7 8 ) ,  M o n t .  , 

5 8 6  P.2d 6 9 1 ,  3 5  St .Rep.  1 5 1 2 .  ( H e r e i n a f t e r  P e n d e r g r a s s  - I . )  A  

t r i a l  was h e l d  and  d e f e n d a n t  was c o n v i c t e d  o f  s e x u a l  i n t e r c o u r s e  

w i t h o u t  c o n s e n t .  He a g a i n  a p p e a l  s. 

A r o u n d  m i d n i g h t  on J u n e  26,  1 9 7 7 ,  t h e  l o n e  e m p l o y e e  a t  

T e r r y ' s  C o n v e n i e n t  F o o d s  i n  H e l e n a ,  M o n t a n a ,  was f i n i s h i n g  h e r  

s h i f t .  She h a d  l e t  t h e  l a s t  c u s t o m e r  o u t  t h e  f r o n t  d o o r ,  l o c k e d  

i t ,  s h u t  o f f  t h e  o u t s i d e  l i g h t s ,  and  was s t a n d i n g  a t  t h e  c h e c k o u t  

c o u n t e r  w r i t i n g  a  n o t e  t o  h e r  e m p l o y e r .  S u d d e n l y ,  she  was 

g r a b b e d  f r o m  b e h i n d  b y  someone who p u t  h i s  r i g h t  arm a r o u n d  h e r  

w a i s t  and  h i s  l e f t  a rm a r o u n d  h e r  s h o u l d e r ,  c o v e r i n g  h e r  f a c e  

w i t h  h i s  l e f t  hand  w h i c h  h e l d  a  k n i f e .  A m a l e  v o i c e  t o l d  h e r  n o t  

t o  s c r e a m  o r  f i g h t .  

W h i l e  f o r c i n g  h e r  t o  t h e  b a c k  o f  t h e  s t o r e ,  t h e  man a s k e d  

t h e  g i r l  w h e r e  t h e  k e y  was. T h i n k i n g  t h a t  t h e  man i n t e n d e d  t o  

r o b  t h e  s t o r e ,  she r e p l i e d  t h a t  t h e  s a f e  was a  c o m b i n a t i o n  

s a f e .  He a s k e d  t h e  c o m b i n a t i o n  and w h e t h e r  t h e r e  was any  money 

l e f t  i n  t h e  c a s h  r e g i s t e r s .  

The  man t h e n  f o r c e d  h e r  i n t o  a  r e s t r o o m  i n  t h e  r e a r  o f  t h e  

s t o r e  and  r a p e d  h e r .  The  g i r l ,  who h a d  b e e n  t o l d  i n  a  c o l l e g e  

c o u r s e  t h a t  a  v i c t i m  o f  s u c h  an a s s a u l t  s h o u l d  make e v e r y  e f f o r t  

n o t  t o  see  h e r  a t t a c k e r ,  t o  m i n i m i z e  t h e  d a n g e r  o f  r e p r i s a l  

s h o u l d  he l a t e r  f e a r  he m i g h t  be i d e n t i f i e d ,  k e p t  h e r  e y e s  

a v e r t e d  and  h e r  h a n d s  o v e r  h e r  f a c e  t h r o u g h o u t  t h e  e n t i r e  

i n c i d e n t .  She does  n o t  know w h a t  h e r  a s s a i l a n t  l o o k e d  l i k e .  

The  v i c t i m  t e s t i f i e d  t h a t  she  was g r a b b e d  a t  a p p r o x i m a t e l y  

1 2 : 0 5  a.m., t h a t  i t  t o o k  l e s s  t h a n  f i v e  m i n u t e s  f o r  t h e  man t o  

f o r c e  h e r  t o  t h e  b a c k  o f  t h e  s t o r e  and  t h a t  t h e  r a p e  l a s t e d  
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p e r h a p s  t e n  m i n u t e s .  

A f t e r  t h e  r a p e ,  t h e  man bound  t h e  g i r l ' s  h a n d s  and f e e t  

w i t h  t i e  s t r i n g s  f r o m  a  g r o c e r y  a p r o n  and  a s k e d  h e r  w h e r e  t h e  k e y  

t o  t h e  f r o n t  d o o r  was. She t o l d  h i m  t h e  k e y  was on  t h e  c o u n t e r .  

He l e f t  h e r  l y i n g  on  t h e  r e s t r o o m  f l o o r .  A f t e r  t w o  u n s u c c e s s f u l  

a t t e m p t s  t o  f i n d  t h e  k e y ,  he f i n a l l y  l o c a t e d  i t  and l e f t .  The  

g i r l ,  s t i l l  b o u n d  and  u n c l o t h e d ,  h o p p e d  t o  t h e  f r o n t  o f  t h e  s t o r e  

a n d  c o n t a c t e d  t h e  p o l i c e  b y  t e l e p h o n e .  I t  was 1 2 : 3 4  a.m. 

When p o l i c e  o f f i c e r s  a r r i v e d  a t  t h e  s c e n e  o f  t h e  c r i m e ,  a  

r e s i d e n t  o f  t h e  a r e a  i n f o r m e d  t h e m  t h a t  an u n f a m i l i a r  r e d  p i c k u p  

t r u c k  had  b e e n  p a r k e d  i n  f r o n t  o f  h i s  home. He l a t e r  t e s t i f i e d  

t h a t  he n o t i c e d  t h e  t r u c k  a t  a p p r o x i m a t e l y  1 1 : 3 0  p.m., t h a t  i t  

was s t i l l  p r e s e n t  a t  a p p r o x i m a t e l y  1 2 : l O  a.m. o r  12 :15  a.m., and 

t h a t  i t  was no  l o n g e r  i n  t h e  a r e a  a t  a p p r o x i m a t e l y  1 2 : 3 0  a.m. 

when he h e a r d  p o l i c e  s i r e n s .  A n o t h e r  w i t n e s s  t e s t i f i e d  t h a t  

i m m e d i a t e l y  a f t e r  h e a r i n g  t h e  p o l i c e  r e p o r t  on  h i s  s c a n n e r  he saw 

a  r e d d i s h  t r u c k  p r o c e e d i n g  t o w a r d  E a s t  H e l e n a .  A t  a p p r o x i m a t e l y  

2 : 3 0  a.m. t h e  p o l i c e ,  a c c o m p a n i e d  b y  t h e  w i t n e s s  who had  f i r s t  

d e s c r i b e d  t h e  t r u c k ,  l o c a t e d  t h e  v e h i c l e  i n  an a l l e y  i n  E a s t  

He1 ena .  

S e v e r a l  w i t n e s s e s  p l a c e d  t h i s  t r u c k  i n  t h e  1 8 0 0  b l o c k  on  

N i n t h  Avenue ,  one  b l o c k  s o u t h  o f  t h e  s c e n e  o f  t h e  c r i m e ,  b e t w e e n  

1 1 : 3 0  p.m. and  1 2 : 2 0  a.m., t h e  p e r i o d  o f  t i m e  i n  w h i c h  t h e  c r i m e  

o c c u r r e d .  One o f  t h e s e  w i t n e s s e s  t e s t i f i e d  t h a t  he l e f t  h i s  home 

t o  w a l k  t o  T e r r y ' s  C o n v e n i e n t  Foods ,  a  d i s t a n c e  o f  one  b l o c k ,  a t  

a p p r o x i m a t e l y  1 1 : 3 0  p.m. On h i s  way home he n o t i c e d  a  s p a r k l y  

r e d d i s h  p i c k u p  t r u c k  " c r u i s i n g  v e r y  s l o w l y "  a l o n g  N i n t h  Avenue.  

The  w i t n e s s  c h a r a c t e r i z e d  t h e  movements  o f  t h e  t r u c k  as  " s o r t  o f  

p e c u l i a r . "  He saw a  we1 1 - m u s c l e d ,  s t o c k i l y - b u i l  t c a u c a s i o n  w i t h  

h i g h  c h e e k  bones  and c o l l a r  l e n g t h  l i g h t  b r o w n  h a i r  g e t  o u t  o f  

t h e  t r u c k  and  w a l k  t o w a r d s  T e r r y ' s .  The  w i t n e s s  t h e n  r e c o r d e d  

t h e  t r u c k ' s  l i c e n s e  number ,  5T-11046.  T h i s  g e n e r a l  d e s c r i p t i o n  

m a t c h e s  t h a t  o f  t h e  d e f e n d a n t ,  and t h e  d e f e n d a n t  i s  t h e  

r e g i s t e r e d  o w n e r  o f  a  t r u c k  w i t h  t h a t  l i c e n s e  number .  The  w i t -  

n e s s  l a t e r  t o l d  a  p o l i c e  o f f i c e r  t h a t  he was n o t  s u r e  t h a t  



he  w o u l d  r e c o g n i z e  t h e  p e r s o n  i f  he saw h i m  f a c e  t o  f a c e .  

H o w e v e r ,  when t h i s  w i t n e s s  was shown a  p h o t o g r a p h i c  a r r a y ,  he 

s e l e c t e d  t h e  d e f e n d a n t ' s  p i c t u r e  as  t h e  one  i n  t h e  s e l e c t i o n  o f  

s i x  w h i c h  " m o s t  c l o s e l y  r e s e m b l e d  t h e  man I saw g e t  o u t  o f  t h a t  

t r u c k . "  On c r o s s - e x a m i n a t i o n  o f  t h i s  w i t n e s s ,  d e f e n s e  c o u n s e l  

b r o u g h t  o u t  t h a t  e a c h  o f  t h e  p e r s o n s  i n  t h e  p h o t o g r a p h s  n o t  

s e l e c t e d  had  d i f f e r e n t  f e a t u r e s  t h a n  t h e  d e f e n d a n t .  T h e s e  

d i s t i n g u i s h i n g  c h a r a c t e r i s t i c s  i n c l u d e d  e y e g l a s s e s ,  d i f f e r e n t  

h a i r  c o l o r ,  d i f f e r e n t  h a i r  l e n g t h s ,  and d i f f e r e n t  b u i l d s .  

A n o t h e r  w i t n e s s  t e s t i f i e d  t h a t  he saw a  man b e h i n d  t h e  

c o u n t e r  a t  T e r r y ' s  when he d r o v e  p a s t  t h e  s t o r e  a t  a p p r o x i m a t e l y  

1 2 : 1 5  t o  1 2 : 2 0  a.m. He d e s c r i b e d  t h e  man as  b e i n g  f a i r l y  t a l  1 ,  

b u t  u n d e r  s i x  f o o t ,  w i t h  c o l l a r  l e n g t h ,  s a n d y  b r o w n  h a i r .  

M e d i c a l  e v i d e n c e  o b t a i n e d  f r o m  t e s t i n g  semen s t a i n s  on t h e  

v i c t i m ' s  c l o t h i n g  and  f r o m  t e s t i n g  s a m p l e s  t a k e n  i n  a  p h y s i c a l  

e x a m i n a t i o n  o f  t h e  v i c t i m  s h o r t l y  a f t e r  t h e  c r i m e ,  r e v e a l s  t h a t  

t h e  p e r p e t r a t o r  was a  t y p e  " A "  b l o o d  t y p e  and a  s e c r e t o r ,  as i s  

t h e  d e f e n d a n t .  H o w e v e r ,  3 2 %  o f  t h e  m a l e  p o p u l a t i o n  a r e  t y p e  "A"  

s e c r e t o r s .  

On J u l y  1 3 ,  1 9 7 7 ,  d e f e n d a n t  was c h a r g e d  w i t h  t h e  c r i m e s  o f  

a t t e m p t e d  r o b b e r y  and  s e x u a l  i n t e r c o u r s e  w i t h o u t  c o n s e n t  i n  t h e  

L e w i s  and  C l a r k  C o u n t y  D i s t r i c t  C o u r t .  

The  c a s e  came on f o r  t r i a l  on  O c t o b e r  3 ,  1977 .  On O c t o b e r  

7 ,  1 9 7 7 ,  a  j u r y  f o u n d  d e f e n d a n t  g u i l t y  o f  b o t h  o f f e n s e s .  I n  a  

j u d g m e n t  e n t e r e d  on  November  4,  1 9 7 7 ,  t h e  D i s t r i c t  C o u r t  sen -  

t e n c e d  d e f e n d a n t  t o  t h e  M o n t a n a  S t a t e  P r i s o n  f o r  20 y e a r s  f o r  t h e  

c r i m e  o f  s e x u a l  i n t e r c o u r s e  w i t h o u t  c o n s e n t ,  and 4 0  y e a r s  f o r  t h e  

c r i m e  o f  a t t e m p t e d  r o b b e r y ,  t h e  s e n t e n c e s  t o  r u n  c o n s e c u t i v e l y .  

T h i s  C o u r t  r e v e r s e d  t h e  c o n v i c t i o n s  and remanded  t h e  c a s e  

f o r  r e t r i a l ,  h o l d i n g  t h a t  a  t a p e  r e c o r d i n g  o f  t h e  v i c t i m ' s  

t e l e p h o n e  c a l l  t o  t h e  p o l i c e  f o r  a s s i s t a n c e  was u n d u l y  p r e j u d i -  

c i a l  u n d e r  R u l e  403 ,  Mon t .R .Ev id .  

A t  t h e  commencement o f  t h e  s e c o n d  t r i a l ,  on J a n u a r y  22 ,  

1 9 7 9 ,  t h e  h a n d c u f f e d  d e f e n d a n t  was l e d  p a s t  t h e  j u r y  p a n e l  
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i n  t h e  h a l l w a y  o u t s i d e  t h e  c o u r t r o o m  b y  o f f i c e r s  o f  t h e  L e w i s  and 

C l a r k  C o u n t y  s h e r i f f ' s  o f f i c e .  I m m e d i a t e l y  t h e r e a f t e r ,  t h e  

d e f e n d a n t ' s  m o t i o n  f o r  a  m i s t r i a l  was d e n i e d .  

The  f o l l o w i n g  " o m n i b u s "  j u r y  i n s t r u c t i o n  was g i v e n  w i t h o u t  

o b j e c t i o n :  

" Y o u  a r e  i n s t r u c t e d  t h a t  e v i d e n c e  i s  t o  be c o n -  
s i d e r e d  n o t  o n l y  b y  i t s  own i n t r i n s i c  w e i g h t ,  
b u t  a l s o  a c c o r d i n g  t o  t h e  e v i d e n c e  w h i c h  i s  
w i t h i n  t h e  p o w e r  o f  one  s i d e  t o  p r o d u c e  and o f  
t h e  o t h e r  t o  c o n t r a d i c t ;  and  t h e r e f o r e ,  i f  
w e a k e r  and  l e s s  s a t i s f a c t o r y  e v i d e n c e  i s  
o f f e r e d ,  when i t  a p p e a r s  t h a t  s t r o n g e r  o r  m o r e  
s a t i s f a c t o r y  c o u l d  h a v e  been  p r o d u c e d ,  t h e  e v i -  
d e n c e  o f f e r e d  s h o u l d  be v i e w e d  w i t h  d i s t r u s t . "  

The  d e f e n d a n t  d i d  n o t  t a k e  t h e  s t a n d  n o r  c a l l  any  

w i t n e s s e s .  A m o t i o n  f o r  d i r e c t e d  v e r d i c t s  on  b o t h  c h a r g e s  was 

d e n i e d .  The  j u r y  f o u n d  t h e  d e f e n d a n t  g u i l t y  o f  s e x u a l  i n t e r -  

c o u r s e  w i t h o u t  c o n s e n t  and n o t  g u i l t y  o f  a t t e m p t e d  r o b b e r y .  He 

was s e n t e n c e d  t o  20  y e a r s  i n  t h e  M o n t a n a  S t a t e  P r i s o n .  

The  f o l l o w i n g  i s s u e s  h a v e  b e e n  r a i s e d  o n  a p p e a l :  

1 .  W h e t h e r  t h e  p h o t o g r a p h i c  i d e n t i f i c a t i o n  p r o c e d u r e s  

w e r e  c o n s t i t u t i o n a l l y  i n f i r m .  

2 .  W h e t h e r  i t  was r e v e r s i b l e  e r r o r  f o r  t h e  t r i a l  c o u r t  t o  

d e n y  t h e  d e f e n d a n t ' s  m o t i o n  f o r  a  m i s t r i a l  b e c a u s e  t h e  s t a t e  had  

c a u s e d  t h e  d e f e n d a n t  t o  a p p e a r  i n  h a n d c u f f s  b e f o r e  t h e  j u r y  p a n e l .  

3 .  W h e t h e r  i t  was r e v e r s i b l e  e r r o r  f o r  t h e  c o u r t  t o  d e n y  

t h e  d e f e n d a n t ' s  m o t i o n  f o r  a  d i r e c t e d  v e r d i c t  on  t h e  g r o u n d s  t h a t  

t h e r e  was n o t  s u f f i c i e n t  e v i d e n c e  t o  s u p p o r t  t h e  c h a r g e  o f  s e x u a l  

i n t e r c o u r s e  w i t h o u t  c o n s e n t .  

4 .  W h e t h e r  i t  was r e v e r s i b l e  e r r o r  f o r  t h e  t r i a l  c o u r t  t o  

i n s t r u c t  t h e  j u r y  t o  v i e w  w e a k e r  e v i d e n c e  w i t h  d i s t r u s t  when i t  

a p p e a r s  s t r o n g e r  e v i d e n c e  was a v a i l  a b l e .  

The  p h o t o g r a p h i c  i d e n t i f i c a t i o n  i s s u e  was r a i s e d  i n  

P e n d e r g r a s s  - I a n d  d i s p o s e d  o f  as f o l l o w s :  

" F o r  t h e  g u i d a n c e  o f  t h e  D i s t r i c t  C o u r t  on 
r e t r i a l ,  we a d d r e s s  t h e  r e m a i n i n g  i s s u e s  w h i c h  
may r e c u r  a t  t h e  s e c o n d  t r i  a1 . 
" D e f e n d a n t  c o n t e n d s  t h a t  t h e  p r e t r i  a1 pho-  
t o g r a p h i c  i d e n t i f i c a t i o n  p r o c e d u r e  and t h e  t r i  a1 
i d e n t i f i c a t i o n  o f  t h e  d e f e n d a n t  v i o l a t e d  h i s  



d u e  p r o c e s s  r i g h t s .  He a r g u e s  t h a t  o f  t h e  a r r a y  
o f  p h o t o g r a p h s  shown t h e  w i t n e s s  p r i o r  t o  t r i a l ,  
o n l y  h i s  p h o t o g r a p h  m a t c h e d  t h e  d e s c r i p t i o n  t h e  
w i t n e s s  had p r e v i o u s l y  g i v e n  t h e  p o l i c e .  

"We h a v e  e x a m i n e d  t h e  a r r a y  o f  p h o t o g r a p h s  and 
f i n d  d e f e n d a n t ' s  c o n t e n t i o n  w i t h o u t  s u b s t a n c e .  
H i s  p h o t o g r a p h  i s  n o t  t h e  o n l y  p h o t o g r a p h  
m a t c h i n g  t h e  d e s c r i p t i o n  p r e v i o u s l y  g i v e n  b y  
t h e  w i t n e s s .  The  a r r a y  i s  n o t  u n d u l y  s u g g e s t i v e  
i n  o u r  v i e w .  ' . . . [ u ] n l e s s  t h e  e r r o r  i s  
o b v i o u s  and  t h e  p r e j u d i c e  c l e a r ,  t h e  d e f e n d a n t ' s  
r e m e d y  i s  i n  e f f e c t i v e  c r o s s - e x a m i n a t i o n  w i t h  
t h e  i d e n t i f i c a t i o n  q u e s t i o n  t h e n  b e c o m i n g  one  o f  
w e i g h t  t o  be d e t e r m i n e d  b y  t h e  j u r y  and n o t  one  
o f  a d m i s s i b i l i t y . '  S t a t e  v. M i n e r  ( 1 9 7 6 ) ,  1 6 9  
M o n t  260 ,  5 4 6  P.2d 252 ,  256 .  We f i n d  n o  e r r o r  
h e r e . "  P e n d e r g r a s s  1, 5 8 6  P.2d a t  6 9 5 ,  3 5  
St .Rep.  a t  1516 .  

The  d e f e n d a n t ,  i n  t h i s  a p p e a l ,  c o n t e n d s  t h a t  t h e  c r o s s -  

e x a m i n a t i o n  o f  t h e  i d e n t i f y i n g  w i t n e s s  i n  t h e  s e c o n d  t r i a l ,  

e s t a b l  i s h e s  t h a t  t h e  i d e n t i f i c a t i o n  p r o c e d u r e s  w e r e  u n d u l y  p r e j u -  

d i c i a l  b e c a u s e  o f  t h e  w i t n e s s ' s  a b i l i t y  t o  e l i m i n a t e  t h e  o t h e r  

f i v e  p h o t o g r a p h s  due  t o  t h e  p e r s o n s '  b u i l d ,  g l a s s e s ,  h a i r  l e n g t h ,  

o r  h a i r  c o l o r  and b e c a u s e  t h e  w i t n e s s  m e r e l y  i d e n t i f i e d  

d e f e n d a n t ' s  p h o t o g r a p h  as m o s t  n e a r l y  r e s e m b l i n g  t h e  man he saw. 

I n  f i n d i n g  t h e  d e f e n d a n t ' s  c o n t e n t i o n  w i t h o u t  m e r i t ,  we 

a d h e r e  t o  o u r  d i s c u s s i o n  i n  P e n d e r g r a s s  - I. I n  a d d i t i o n ,  t h i s  

c a s e  d i f f e r s  s u b s t a n t i a l l y  f r o m  t h e  t y p i c a l  p h o t o g r a p h i c  a r r a y  

c a s e  w h e r e  t h e  w i t n e s s  l o o k s  a t  a  p h o t o g r a p h ,  makes  a  p o s i t i v e  

i d e n t i f i c a t i o n  w h i c h  i s  c e m e n t e d  i n  h i s  m i n d ,  and t h e n  p o s i t i v e l y  

i d e n t i f i e s  t h e  d e f e n d a n t  i n  c o u r t .  H e r e ,  t h e  w i t n e s s  m e r e l y  

i d e n t i f i e d  t h e  d e f e n d a n t ' s  p h o t o g r a p h  as t h e  p h o t o g r a p h  w h i c h  m o s t  

c l o s e l y  r e s e m b l e d  t h e  man he saw g e t  o u t  o f  t h e  p i c k u p  t r u c k  and 

w a l k  t o w a r d  T e r r y ' s  C o n v e n i e n t  Foods .  No i n - c o u r t  i d e n t i f i c a t i o n  

was made. The  w i t n e s s  a l s o  t e s t i f i e d  t h a t  he t o l d  a  p o l i c e  

o f f i c e r  t h a t  he was n o t  s u r e  he c o u l d  i d e n t i f y  t h e  man he saw i f  

h e  saw h i m  f a c e - t o - f a c e .  C r o s s - e x a m i n a t i o n  b r o u g h t  o u t  t h e  f a c t  

t h a t  t h e  w i t n e s s  was a b l e  t o  e l i m i n a t e  t h e  o t h e r  f i v e  p h o t o g r a p h s  

b e c a u s e  o f  e i t h e r  a  d i f f e r e n c e  i n  b u i l d ,  h a i r  c o l o r ,  h a i r  l e n g t h ,  

o r  e y e g l a s s e s .  Thus ,  t h e  d e f e n d a n t  was a b l e  t o  d i m i n i s h  t h e  

w e i g h t  t h a t  a  j u r o r  w o u l d  g i v e  t o  t h e  a l r e a d y  l i m i t e d  t e s t i m o n y  

t h a t  d e f e n d a n t ' s  p h o t o g r a p h  was t h e  one  i n  t h e  s i x - p h o t o  a r r a y  



" w h i c h  m o s t  c l o s e l y  r e s e m b l e d "  t h e  man he saw. 

A l t h o u g h  Manson v. B r a t h w a i t e  ( 1 9 7 7 ) ,  4 3 2  U.S. 98 ,  9 7  

S .Ct .  2 2 4 3 ,  5 3  L.Ed.2d 1 4 0 ,  i s  d i s t i n g u i s h a b l e  on  t h e  f a c t s ,  we 

f i n d  t h e  f o l l o w i n g  l a n g u a g e  i n  t h a t  o p i n i o n  t o  b e s t  s u m m a r i z e  o u r  

d i s p o s i t i o n  o f  t h i s  i s s u e .  

" S u r e l y ,  we c a n n o t  s a y  t h a t  u n d e r  a1 1  t h e  c i r -  
c u m s t a n c e s  o f  t h i s  c a s e  t h e r e  i s  ' a  v e r y  
s u b s t a n t i a l  li k e l  i h o o d  o f  i r r e p a r a b l e  
m i s i d e n t i f i c a t i o n . '  ( C i t e  o m i t t e d . )  S h o r t  o f  
t h a t  p o i n t ,  s u c h  e v i d e n c e  i s  f o r  t h e  j u r y  t o  
w e i g h .  We a r e  c o n t e n t  t o  r e l y  upon  t h e  good 
s e n s e  and  j u d g m e n t  o f  A m e r i c a n  j u r i e s ,  f o r  e v i -  
d e n c e  w i t h  some e l e m e n t  o f  u n t r u s t w o r t h i n e s s  i s  
c u s t o m a r y  g r i s t  f o r  t h e  j u r y  m i l  1.  J u r i e s  a r e  
n o t  so  s u s c e p t i b l e  t h a t  t h e y  c a n n o t  m e a s u r e  
i n t e l l i g e n t l y  t h e  w e i g h t  o f  i d e n t i f i c a t i o n  
t e s t i m o n y  t h a t  has  some q u e s t i o n a b l e  f e a t u r e . "  
4 3 2  U.S. a t  1 1 6 ,  97 S . C t .  a t  2254 ,  5 3  L.Ed.2d a t  
1 5 5 .  

The  d e f e n d a n t  n e x t  c o n t e n d s  t h a t  he was d e n i e d  a  f a i r  

t r i a l  b y  t h e  D i s t r i c t  C o u r t ' s  d e n i a l  o f  h i s  m i s t r i a l  m o t i o n .  The  

b a s i s  o f  t h i s  c o n t e n t i o n  i s  t h a t  a l l o w i n g  h i m  t o  be s e e n  b y  t h e  

j u r y  p a n e l  i n  h a n d c u f f s  p r i o r  t o  t h e  commencement  o f  t r i a l  

a f f e c t e d  t h e  p r e s u m p t  i o n  o f  i n n o c e n c e .  

A  s i m i l a r  i s s u e  was p r e s e n t e d  t o  t h i s  C o u r t  i n  S t a t e  v. 

B a u g h  ( 1 9 7 7 ) ,  1 7 4  M o n t .  456 ,  5 7 1  P.2d  779 .  F i v e  d a y s  a f t e r  t h e  

t r i a l  commenced, t h e  d e f e n d a n t  was b r o u g h t  i n t o  t h e  c o u r t r o o m  i n  

h a n d c u f f s .  D e f e n d a n t ' s  i m m e d i a t e  m o t i o n  f o r  a  m i s t r i a l  was 

d e n i e d ;  h o w e v e r ,  a  r u l i n g  was r e s e r v e d  u n t i l  a f t e r  t h e  v e r d i c t  i n  

o r d e r  f o r  t h e  D i s t r i c t  C o u r t  t o  q u e s t i o n  t h e  j u r o r s  as t o  t h e  

c r e a t i o n  o f  a n y  p r e j u d i c e  b e c a u s e  o f  t h e  s c e n e .  The c o u r t  d e t e r -  

m i n e d  t h a t  t h e  i n c i d e n t  d i d  n o t  a f f e c t  t h e  j u r y ' s  d e l i b e r a t i o n .  

I n  a d d r e s s i n g  t h e  i s s u e  on a p p e a l  t h i s  C o u r t  s t a t e d :  

" T h e  m a j o r i t y  r u l e  i s  t h a t ,  a b s e n t  u n u s u a l  
c i r c u m s t a n c e s ,  a  p r i s o n e r  b r o u g h t  i n t o  c o u r t  f o r  
t r i a l  i s  e n t i t l e d  t o  a p p e a r  f r e e  f r o m  a l l  bonds  
o r  s h a c k l e s ,  t h i s  r i g h t  b e i n g  an i m p o r t a n t  com- 
p o n e n t  o f  a  f a i r  and i m p a r t i a l  t r i a l .  H o w e v e r ,  
i n  S t a t e  v. J o n e s ,  1 3 0  N.J. S u p e r .  5 9 6 ,  3 2 8  A.2d 
4 1  (1974 ) ,  t h e  c o u r t  h e l d  d e f e n d a n t ' s  r i g h t  t o  be 
f r e e  o f  s h a c k l e s  d u r i n g  t r i a l  need  n o t  be 
e x t e n d e d  t o  t h e  r i g h t  t o  be f r e e  o f  s h a c k l e s  
w h i l e  b e i n g  t a k e n  b a c k  and  f o r t h  b e t w e e n  t h e  
c o u r t h o u s e  and  t h e  j a i l .  M o s t  c o u r t s  now a g r e e  
w i t h  S a w y e r  t h a t  a d e f e n d a n t  i s  n o t  d e n i e d  a  
f a i r  t r i a l  a n d s - n o t  e n t i t l e d t o  m i s t r i a i  --- - -  
s o l e l y  b e c a u s e  -- h e  was m o m e n t a r i l y  a n d  i n a d v e r -  
t e n t l y  -- s e e n  i n  h a n d c u f f s  by j u r y  members.  



" I n  t h e  i n s t a n t  c a s e  c o u n s e l  f o r  d e f e n d a n t  
a d m i t s  t h e  j u r y  was we1 1  a w a r e  o f  t h e  f a c t  
d e f e n d a n t  was i n  c u s t o d y  and n o t  f r e e  on  b a i l .  
T h e r e  i s  no i n d i c a t i o n  t h i s  o c c u r r e n c e  was 
p r e j u d i c i a l .  -- I n  t h e  a b s e n c e  -- o f  a n  i n d i c a t i o n  
p r e j u d i c i a l  c o n s e q u e n c e s ,  -- s u c h  a n  o c c u r r e n c e  
d o e s  n o t  w a r r a n t  t h e  p a n t i n g  - o f  a  new t r i a l .  
( E m p h a s i s  added.)"174 M o n t .  a t  7 6 2 - 4 6 3 ,  571  
P.2d a t  44%783. 

I n  t h e  p r e s e n t  c a s e  d e f e n d a n t  was " m o m e n t a r i l y  and i n a d -  

v e r t e n t l y  s e e n  i n  h a n d c u f f s "  b y  p r o s p e c t i v e  j u r y  members.  T h e r e  

i s  no  i n d i c a t i o n  o f  p r e j u d i c i a l  c o n s e q u e n c e s  i n  t h e  r e c o r d .  I n  

a d d i t i o n ,  t h e  j u r o r s  knew t h a t  an i n f o r m a t i o n  had  b e e n  f i l e d  and 

t h e  d e f e n d a n t  a r r e s t e d ,  and t h e  D i s t r i c t  C o u r t  gave  numerous  

i n s t r u c t i o n s  on  t h e  p r e s u m p t i o n  o f  i n n o c e n c e  and t h e  b u r d e n  o f  

p r o o f .  U n d e r  t h e s e  c i r c u m s t a n c e s  we f i n d  no  d e n i a l  o f  a  f a i r  

t r i a l .  

The  d e f e n d a n t  a l s o  c o n t e n d s  t h a t  t h e r e  i s  n o t  s u f f i c i e n t  

e v i d e n c e  t o  s u p p o r t  t h e  c o n v i c t  i o n  o f  s e x u a l  i n t e r c o u r s e  w i t h o u t  

c o n s e n t .  T h i s  C o u r t  a l s o  a d d r e s s e d  an  i s s u e  c o n c e r n i n g  s u f -  

f i c i e n c y  o f  t h e  e v i d e n c e  i n  P e n d e r g r a s s  - I i n  r e l a t i o n  t o  t h e  

p r i o r  a t t e m p t e d  r o b b e r y  c o n v i c t i o n .  We t h e r e  s t a t e d :  

" . . . ' T h i s  C o u r t  r e m a i n s  e v e r  m i n d f u l  o f  one  
f u n d a m e n t a l  r u l e - - t h a t  q u e s t i o n s  o f  f a c t  m u s t  be 
d e t e r m i n e d  s o l e l y  b y  t h e  j u r y ,  and t h a t  g i v e n  a  
c e r t a i n  l e g a l  m in imum o f  e v i d e n c e ,  t h i s  C o u r t  on  
r e v i e w  w i l l  n o t  s u b s t i t u t e  i t s  j u d g m e n t  f o r  t h a t  
o f  t h e  j u r y  . . . On a p p e a l  we e x a m i n e  t h e  e v i -  
d e n c e  t o  d e t e r m i n e  w h e t h e r  t h e  v e r d i c t  i s  sup-  
p o r t e d  b y  s u b s t a n t i a l  e v i d e n c e .  I n  so d o i n g ,  we 
v i e w  t h e  e v i d e n c e  i n  t h e  l i g h t  m o s t  f a v o r a b l e  t o  
t h e  S t a t e . '  S t a t e  v. M e r s e a l  ( 1 9 7 5 ) ,  1 6 7  M o n t .  
4 1 2 ,  4 1 5 ,  5 3 8  P.2d 1 3 6 6 ,  1 3 6 7 - 1 3 6 8 .  ( C i t i n g  
c a s e s . )  S u b s t a n t i a l  e v i d e n c e  i s  d e f i n e d  as 
' s u c h  r e l e v a n t  e v i d e n c e  as a  r e a s o n a b l e  m i n d  
m i g h t  a c c e p t  as  a d e q u a t e  t o  s u p p o r t  a  
c o n c l u s i o n . '  M e r s e a l ,  1 6 7  M o n t .  a t  416 ,  538  
P.2d a t  1368 . "  586  P.2d a t  6 9 7 - 6 9 8 ,  3 5  St.Rep. a t  
1 5 2 0 .  

I n  o u r  p r e s e n t  c a s e  t h e r e  i s  no q u e s t i o n  t h a t  a  r a p e  

o c c u r r e d ,  and  t h e  f o l l o w i n g  e v i d e n c e  was a d d u c e d  a t  t r i a l  w h i c h  

t e n d s  t o  p r o v e  t h a t  t h e  d e f e n d a n t  c o m m i t t e d  t h e  c r i m e :  ( 1 )  

d e f e n d a n t  owns a  d i s t i n g u i s h e d  r e d  p i c k u p  t r u c k  w h i c h  was 

s e e n  b e i n g  p a r k e d  n e a r  t h e  s c e n e  o f  t h e  c r i m e  s h o r t l y  a f t e r  1 1 : 3 0  

p.m. b y  a  w i t n e s s ;  ( 2 )  t h i s  w i t n e s s  o b s e r v e d  a  man g e t  o u t  o f  t h e  



t r u c k  and  b e g i n  w a l k i n g  t o w a r d s  T e r r y ' s  C o n v e n i e n t  Foods ;  ( 3 )  h e  

a l s o  r e c o r d e d  t h e  l i c e n s e  number  w h i c h  had  b e e n  i s s u e d  t o  t h e  

d e f e n d a n t ;  ( 4 )  h e  f u r t h e r  d e s c r i b e d  t h e  man t o  t h e  p o l i c e  as 

s t o c k i l y  b u i l t ,  5 ' 1 0 " ,  c a u c a s i a n  w i t h  l i g h t  b r o w n ,  c o l l a r - l e n g t h  

h a i r  and  h i g h  cheek  b o n e s ,  and  l a t e r  s e l e c t e d  d e f e n d a n t ' s  p i c t u r e  

f r o m  s i x  p h o t o g r a p h s  as t h e  one  m o s t  c l o s e l y  r e s e m b l i n g  t h e  man 

h e  saw; ( 5 )  a n o t h e r  w i t n e s s  t e s t i f i e d  t h a t  a  r e d  t r u c k  had  b e e n  

p a r k e d  i n  f r o n t  o f  h i s  r e s i d e n c e  b e t w e e n  1 1 : 3 0  p.m. and 1 2 : l O  

a.m. b u t  t h e  t r u c k  was no l o n g e r  p r e s e n t  a t  a p p r o x i m a t e l y  1 2 : 3 0  

a.m.; ( 6 )  t h i s  w i t n e s s  l a t e r  i d e n t i f i e d  t h e  t r u c k  as  t h a t  o f  t h e  

d e f e n d a n t  and  t h i s  i d e n t i f i c a t i o n  was c o r r o b o r a t e d  b y  a  h o u s e  

g u e s t  o f  t h e  w i t n e s s ;  ( 7 )  t h r e e  o t h e r  w i t n e s s e s  p l a c e d  

d e f e n d a n t ' s  t r u c k  i n  f r o n t  o f  t h e  w i t n e s s ' s  r e s i d e n c e  b e t w e e n  

1 1 : 3 0  p.m. and  1 2 : 2 0  a.m.; ( 8 )  a  w i t n e s s  who d r o v e  b y  T e r r y ' s  

t e s t i f i e d  t h a t  he saw a  man n e a r  t h e  c o u n t e r  i n  T e r r y ' s  a t  

a p p r o x i m a t e l y  1 2 : 2 0  a.m.; ( 9 )  h e  d e s c r i b e d  t h e  man as  s i x  f e e t  o r  

u n d e r  w i t h  s a n d y - c o l o r e d  h a i r ,  b e t w e e n  c o l l a r  and s h o u l d e r  

l e n g t h ;  ( 1 0 )  K i m  G a r d n e r ,  t h e  v i c t i m ,  t e s t i f i e d  t h a t  she  had  

l o c k e d  t h e  s t o r e  a t  1 1 : 5 6  p.m. and was a t t a c k e d  s h o r t l y  

t h e r e a f t e r  b y  a  p e r s o n  h i d i n g  i n  t h e  s t o r e ;  ( 1 1 )  s h e  a l s o  s a i d  

t h a t  t h e  a s s a i l a n t  made t w o  u n s u c c e s s f u l  a t t e m p t s  t o  l o c a t e  a  k e y  

w h i c h  she  h a d  t o l d  h i m  was on  t h e  c o u n t e r ;  ( 1 2 )  m e d i c a l  e v i d e n c e  

r e v e a l s  t h a t  t h e  d e f e n d a n t ' s  b l o o d  t y p e  m a t c h e s  t h a t  o f  t h e  

p e r p e t r a t o r .  

I n  v i e w i n g  t h e  p r e c e d i n g  e v i d e n c e  i n  t h e  l i g h t  m o s t  

f a v o r a b l e  t o  t h e  S t a t e ,  we f i n d  " s u c h  r e l e v a n t  e v i d e n c e  as  a 

r e a s o n a b l e  m i n d  m i g h t  a c c e p t  as a d e q u a t e  t o  s u p p o r t  a  c o n c l u s i o n "  

o f  g u i l t  b e y o n d  a  r e a s o n a b l e  d o u b t .  

The  d e f e n d a n t ' s  f i n a l  c o n t e n t i o n  i s  t h a t  t h e  f o l l o w i n g  
a n d  

j u r y  i n s t r u c t i o n  i s  c o n s t i t u t i o n a l  l y  i n f i  r m / c o n s t i t u t e s  r e v e r -  

s i b l e  e r r o r :  

" Y o u  a r e  i n s t r u c t e d  t h a t  e v i d e n c e  i s  t o  be con -  
s i d e r e d  n o t  o n l y  b y  i t s  own i n t r i n s i c  w e i g h t ,  
b u t  a l s o  a c c o r d i n g  t o  t h e  e v i d e n c e  w h i c h  i s  
w i t h i n  t h e  p o w e r  o f  one  s i d e  t o  p r o d u c e  and o f  
t h e  o t h e r  t o  c o n t r a d i c t ;  and  t h e r e f o r e ,  i f  



w e a k e r  and  l e s s  s a t i s f a c t o r y  e v i d e n c e  i s  
o f f e r e d ,  when i t  a p p e a r s  t h a t  s t r o n g e r  o r  mo re  
s a t i s f a c t o r y  c o u l d  h a v e  b e e n  p r o d u c e d ,  t h e  e v i -  
d e n c e  o f f e r e d  s h o u l d  be v i e w e d  w i t h  d i s t r u s t . "  

I t  i s  a r g u e d  t h a t  t h i s  i n s t r u c t i o n  a d v e r s e l y  a f f e c t s  t h e  

p r e s u m p t i o n  o f  i n n o c e n c e  and  a1 l o w s  t h e  j u r y  t o  d r a w  an  i n f e r e n c e  

f r o m  d e f e n d a n t ' s  f a i l u r e  t o  t a k e  t h e  s t a n d .  A l t h o u g h  t h i s  

i n s t r u c t i o n  m i g h t  be o b j e c t i o n a b l e  i n  a  c a s e  w h e r e  t h e  d e f e n d a n t  

t e s t i f i e s  o r  o f f e r s  e v i d e n c e ,  t h e  i n s t r u c t i o n  i s  n o t  p r e j u d i c i a l  

w h e r e ,  as h e r e ,  t h e  d e f e n d a n t  does  n o t  t a k e  t h e  s t a n d  o r  o f f e r  

a n y  e v i d e n c e .  The i n s t r u c t i o n  s t a t e s  " i f  w e a k e r  and l e s s  s a t i s -  

f a c t o r y  e v i d e n c e  - i s  o f f e r e d  . . . t h e  e v i d e n c e  o f f e r e d  s h o u l d  be  

v i e w e d  w i t h  d i s t r u s t . "  O n l y  t h e  S t a t e  o f f e r e d  e v i d e n c e ,  and p u r -  

s u a n t  t o  t h i s  i n s t r u c t i o n ,  o n l y  t h e  S t a t e ' s  e v i d e n c e  o f f e r e d  c a n  

b e  v i e w e d  w i t h  d i s t r u s t .  N o t h i n g  i n  t h i s  i n s t r u c t i o n  a f f e c t s  t h e  

p r e s u m p t i o n  o f  i n n o c e n c e  o r  d e f e n d a n t ' s  r i g h t  a g a i n s t  s e l  f -  

i n c r i m i n a t i o n  when he  does  n o t  t a k e  t h e  s t a n d .  

We m u s t  a l s o  p o i n t  o u t  t h a t  t h e  D i s t r i c t  C o u r t  e x t e n s i v e l y  

i n s t r u c t e d  t h e  j u r y  on t h e  p r e s u m p t i o n  o f  i n n o c e n c e ,  t h e  b u r d e n  o f  

p r o o f  and  t h e  i m p r o p r i e t y  o f  d r a w i n g  an  i n f e r e n c e  f r o m  d e f e n d a n t ' s  

f a i l u r e  t o  t a k e  t h e  s t a n d .  

A f f i r m e d .  

C h i e f  J u s t i c e  
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