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M r .  J u s t i c e  Gene B. Daly d e l i v e r e d  t h e  Opinion of t h e  Court .  

P l a i n t i f f  Mar jor ie  Swanson o r i g i n a l l y  brought t h i s  

a c t i o n  under Montana's "Conscience Law," s e c t i o n  50-5-504, 

MCA, i n  t h e  Lincoln County D i s t r i c t  Court .  Judgment was 

e n t e r e d  i n  f avo r  of defendant .  The judgment was r eve r sed  

and remanded by t h i s  Court  i n  June 1979. Swanson v.  S t .  

J o h n ' s  Lutheran Hosp i t a l  (1979) ,  Mont. , 597 P. 2d 

702, 36 St.Rep. 1075. On remand, t h e  D i s t r i c t  Court  awarded 

damages t o t a l i n g  $11,950.86. P l a i n t i f f  b r i n g s  t h i s  appea l  

from t h e  damage award, and defendant  c ross -appea ls .  

P l a i n t i f f ' s  employment a s  a  n u r s e - a n e s t h e t i s t  was 

te rmina ted  on August 24, 1977, by defendant  h o s p i t a l  f o r  

p l a i n t i f f ' s  r e f u s a l  t o  p a r t i c i p a t e  i n  a  tuba1  l i g a t i o n .  

P l a i n t i f f  had been employed by t h e  h o s p i t a l  f o r  e i g h t  y e a r s  

p r i o r  t o  he r  d i s m i s s a l  and had e i g h t  y e a r s  remaining u n t i l  

r e t i r e m e n t .  A t  t h e  t i m e  of  her  d i s cha rge ,  she  had s l i g h t l y  

more than  seven months remaining on he r  employment c o n t r a c t .  

On t h e  i n i t i a l  appea l ,  t h i s  Court  found t h a t  she  w a s  e n t i t l e d  

t o  "monetary damages f o r  i n j u r i e s  s u f f e r e d "  under s e c t i o n  

50-5-504(2), MCA. We remanded t h e  c a s e  s t a t i n g ,  " [ i ]  t i s  

t h e  f u n c t i o n  of t h e  D i s t r i c t  Court  t o  determine t h e  amount 

of  and kind of monetary damages t o  which she i s  e n t i t l e d . "  

597 P.2d a t  711. 

The D i s t r i c t  Court  awarded damages equa l  t o  t h e  amount 

of  wages p l a i n t i f f  would have rece ived  f o r  t h e  seven months 

remaining on her  employment c o n t r a c t  p l u s  i n su rance  b e n e f i t s  

m i t i g a t e d  by wages she  r ece ived  i n  ano the r  job du r ing  t h e  

pe r iod .  

While a  v a r i e t y  of  i s s u e s  have been r a i s e d  by t h i s  

appea l  and cross-appeal ,  t h e  fo l lowing  i s s u e  i s  d i s p o s i t i v e :  

Did t h e  ~ i s t r i c t  Cour t  err i n  t h e  manner and amount it 

chose t o  award damages? 



P l a i n t i f f  contends  on appea l  t h a t  t o r t  and exemplary 

damages should have been awarded. Defendant contends  on 

c ross -appea l  t h a t  t h e  amount of wages awarded should have 

been reduced by t h e  amount of p a y r o l l  t a x e s  which would have 

been deducted from t h e  wages and by t h e  amount of unemploy- 

ment compensation r ece ived  by p l a i n t i f f .  

S e c t i o n  50-5-504, MCA, provides:  

"Unlawful t o  i n t e r f e r e  w i th  r i g h t  of r e f u s a l .  
(1) I t  s h a l l  be unlawful t o  i n t e r f e r e  o r  a t -  
tempt t o  i n t e r f e r e  w i th  t h e  r i g h t  of  r e f u s a l  
au tho r i zed  by t h i s  p a r t ,  whether by d u r e s s ,  
coe rc ion ,  o r  any o t h e r  means. 

" ( 2 )  The person i n j u r e d  thereby  s h a l l  be en- 
t i t l e d  t o  i n j u n c t i v e  r e l i e f ,  when a p p r o p r i a t e ,  
and s h a l l  f u k t h e r  be e n t i t l e d  t o  monetary damages 
f o r  i n j u r i e s  s u f f e r e d . "  ( ~ m p h z i s  supp l i ed . )  

While no c a s e  i n  Montana has  cons t rued  t h i s  s t a t u t e ,  

t h e  i n t e n t  of  t h e  l e g i s l a t u r e  i s  c l e a r .  The s t a t u t e  i s  

designed a t  t h e  o u t s e t  t o  p reven t  unlawful a c t i o n s  under 

t h i s  s e c t i o n  through i n j u n c t i o n ,  where a p p r o p r i a t e ,  and 

f u r t h e r  t o  moneta r i ly  compensate persons  who s u f f e r  i n j u r i e s  

a s  a  r e s u l t  of  s a i d  unlawful a c t i o n s .  This  law c r e a t e s  a  

s t a t u t o r y  r i g h t  t o  r e c e i v e  damages above and beyond t h e  

employment c o n t r a c t .  A s  such,  t h e r e  i s  no s p e c i f i c  theory  

s e t  f o r t h  f o r  determining damages ( e .g . ,  c o n t r a c t  o r  t o r t )  

a s  i s  argued by t h e  p a r t i e s  here .  The l e g i s l a t u r e  i n s t e a d  

sought  t o  compensate i n j u r e d  persons  no m a t t e r  what form t h e  

i n j u r i e s  took.  I ts  e f f e c t  i s  s i m i l a r  t o  42 U.S.C. 81983, 

which i s  de r ived  from 81 of  t h e  C i v i l  Righ ts  Act of 1871. 

The b a s i c  purpose of a 51983 damages award i s  t o  compensate 

persons  f o r  i n j u r i e s  caused by t h e  d e p r i v a t i o n  of c o n s t i -  

t u t i o n a l  r i g h t s .  Carey v. Piphus (1978) ,  435 U.S. 247, 254, 



I n  Carey t h e  United S t a t e s  Supreme Court  provided an 

e x c e l l e n t  d i s c u s s i o n  of  t h e  a p p l i c a t i o n  of t h e  compensation 

theo ry  t o  a  51983 a c t i o n .  I t  s t a t e d :  

". . . Righ t s ,  c o n s t i t u t i o n a l  and o therwise ,  do 
n o t  e x i s t  i n  a  vacuum. The i r  purpose i s  t o  pro- 
t e c t  persons  from i n j u r i e s  t o  p a r t i c u l a r  i n t e r -  
ests,  and t h e i r  con tours  a r e  shaped by t h e  i n -  
terests they  p r o t e c t .  

"Our l e g a l  sys tem's  concept  of damages r e f l e c t s  
t h i s  view of l e g a l  r i g h t s .  'The c a r d i n a l  p r i n -  
c i p l e  of damages inAnglo-Americanlaw i s  t h a t  
of compensation f o r  t h e  i n j u r y  caused t o  p l a i n -  
t i f f  by d e f e n d a n t ' s  breach of du ty . '  [Author i ty  
omi t t ed . ]  The Court  i m p l i c i t e d l y  has  recog- 
n i zed  t h e  a p p l i c a b i l i t y  of t h i s  p r i n c i p l e  t o  
a c t i o n s  under 81983 by s t a t i n g  t h a t  damages a r e  
a v a i l a b l e  under t h a t  s e c t i o n  f o r  a c t i o n s  'found . . . t o  have been v i o l a t i v e  of . . . c o n s t i t u -  
t i o n a l  r i g h t s  and t o  have caused compensable --- 
i n j u r y . '  . . . 
". . . To t h e  e x t e n t  t h a t  Congress in tended  t h a t  
awards under 51983 should d e t e r  t h e  d e p r i v a t i o n  
of  c o n s t i t u t i o n a l  r i g h t s ,  t h e r e  i s  no evidence 
t h a t  it meant t o  e s t a b l i s h  a d e t e r r e n t  more 
formidable  than  t h a t  i n h e r e n t  i n  t h e  award of 
compensatory damages. [ C i t a t i o n  omi t ted . ]  

" I t  i s  l e s s  d i f f i c u l t  t o  conclude t h a t  damages 
awards under 5  1983 should be governed by t h e  
p r i n c i p l e  of  compensation than it i s  t o  apply 
t h i s  p r i n c i p l e  t o  c o n c r e t e  c a s e s .  But over  t h e  
c e n t u r i e s  t h e  common law of t o r t s  has  developed 
a  set of  r u l e s  t o  implement t h e  p r i n c i p l e  t h a t  
a  person should be compensated f a i r l y  f o r  i n j u r i e s  
caused by t h e  v i o l a t i o n  of h i s  l e g a l  r i g h t s .  
These r u l e s ,  d e f i n i n g  t h e  e lements  of damages and 
t h e  p r e r e q u i s i t e s  f o r  t h e i r  recovery ,  p rov ide  t h e  
a p p r o p r i a t e  s t a r t i n g  p o i n t  f o r  t h e  i n q u i r y  under 
5  1983 as we l l .  

" I t  i s  n o t  c l e a r ,  however, t h a t  common-law t o r t  
r u l e s  of  damages w i l l  provide a  complete solu-  
t i o n  t o  t h e  damages i s s u e  i n  every  8  1983 case .  
I n  some c a s e s ,  t h e  i n t e r e s t s  p r o t e c t e d  by a 
p a r t i c u l a r  branch of  t h e  common law of t o r t s  may 
p a r a l l e l  c l o s e l y  t h e  i n t e r e s t s  p r o t e c t e d  by a 
p a r t i c u l a r  c o n s t i t u t i o n a l  r i g h t .  I n  such c a s e s ,  
it may be a p p r o p r i a t e  t o  apply t h e  t o r t  r u l e s  
of  damages d i r e c t l y  t o  t h e  5  1983 a c t i o n .  [ C i t a -  
t i o n s  omi t ted . ]  

" I n  o t h e r  ca ses ,  t h e  i n t e r e s t s  p r o t e c t e d  by a  
p a r t i c u l a r  c o n s t i t u t i o n a l  r i g h t  may n o t  a l s o  be 
p r o t e c t e d  by an analogous branch of t h e  common 
l a w  of  t o r t s .  [ C i t a t i o n s  omi t ted . ]  I n  t hose  
c a s e s ,  t h e  t a s k  w i l l  be t h e  more d i f f i c u l t  one 



of adaptingcornmon-lawrules of damages t o  pro- 
v i d e  f a i r  compensation f o r  i n j u r i e s  caused by 
t h e  d e p r i v a t i o n  of  a c o n s t i t u t i o n a l  r i g h t .  

"Although t h i s  t a s k  of a d a p t a t i o n  w i l l  be one of 
some del icacy--as  t h i s  ca se  demons t ra tes - - i t  must 
be undertaken.  The purpose of 8 1983 would be 
d e f e a t e d  i f  i n j u r i e s  caused by t h e  d e p r i v a t i o n  
of c o n s t i t u t i o n a l  r i g h t s  went uncompensated s i m -  
p l y  because t h e  common law does  n o t  recognize  
an analogous cause  of  a c t i o n .  [ C i t a t i o n s  omit- 
t e d .  ] I n  o r d e r  t o  f u r t h e r  t h e  purpose of  5 1983, 
t h e  r u l e s  governing compensation f o r  i n j u r i e s  
caused by t h e  d e p r i v a t i o n  of  c o n s t i t u t i o n a l  
r i g h t s  should be  t a i l o r e d  t o  t h e  i n t e r e s t s  pro- 
t e c t e d  by t h e  p a r t i c u l a r  r i g h t  i n  ques t ion - - ju s t  
as t h e  common-law r u l e s  of  damages themselves 
were de f ined  by t h e  i n t e r e s t s  p r o t e c t e d  i n  t h e  
v a r i o u s  branches  of t o r t  law. W e  a g r e e  wi th  M r .  
J u s t i c e  Harlan t h a t  ' t h e  exper ience  of judges 
i n  d e a l i n g  wi th  p r i v a t e  [ t o r t ]  c l a ims  suppor t s  
t h e  conc lus ion  t h a t  c o u r t s  of law a r e  capable  of 
making t h e  t ypes  of  judgment concerning causa- 
t i o n  and magnitude of  i n j u r y  necessary  t o  accord 
meaningful compensation f o r  i nvas ion  of [ cons t i -  
t u t i o n a l ]  r i g h t s . '  Bivens v .  S i x  Unknown Fed. 
Narco t i c s  Agents, sup ra ,  403 U.S. a t  409, 91 
S.Ct. a t  2011 (Harlan,  J . ,  concur r ing  i n  judg- 
ment . )"  435 U.S. a t  254-259. 

Fede ra l  c o u r t s  appear  t o  g e n e r a l l y  a g r e e  t h a t  damages 

awards under 51983 should be  determined by t h e  compensation 

p r i n c i p l e .  United S t a t e s  e x  r e l .  T y r r e l l  v. Speaker (3rd 

C i r .  1976) ,  535 F.2d 823; Magnett v. P e l l e t i e r  (1st C i r .  

1973) ,  488 F.2d 33; Donovan v .  Reinbold ( 9 t h  C i r .  1970) ,  433 

F.2d 738. Furthermore,  exemplary o r  p u n i t i v e  damages may be 

awarded i n  a proper  c a s e  under 81983 wi th  t h e  s p e c i f i c  

purpose of d e t e r r i n g  o r  punishing v i o l a t i o n s  of c o n s t i t u -  

t i o n a l  r i g h t s .  S i l v e r  v. Cormier (10 th  C i r .  1976)r  529 F.2d 

161,  163-164; S t enge l  v .  Belcher ( 6 t h  C i r .  1975) ,  522 F.2d 
9 7 375' 

438, 4 4 4  n. 4 ,  c e r t .  d i smissed  429 U.S. 118, 4%- S.Ct. 
50 dbp  
47- L.Ed. 2d +HI. 

Montana fo l lows  a s i m i l a r  compensatory scheme f o r  

awarding damages. There i s  no q u e s t i o n  t h a t  i n  Montana 

every  person  who s u f f e r s  de t r imen t  from t h e  unlawful a c t  o r  

omission of ano ther  may recover  damages from t h e  person a t  



f a u l t .  S e c t i o n  27-1-202, MCA. An i n j u r e d  person i s  a l s o  

e n t i t l e d  t o  r e c e i v e  compensation f o r  f u t u r e  damages which 

a r e  shown t o  be reasonably  c e r t a i n .  Sec t ion  27-1-203, MCA; 

Fr i snegger  v. Gibson (1979) ,  - Mont. , 598 P.2d 574, 36 

St.Rep. 1335. F u r t h e r ,  i n  any a c t i o n  f o r  breach of an 

o b l i g a t i o n  n o t  a r i s i n g  from c o n t r a c t  where t h e  defendant  has  

been g u i l t y  of oppress ion ,  f r aud  o r  mal ice ,  a c t u a l  o r  p re -  

sumed, exemplary damages may be al lowed. Sec t ion  27-1-221, 

MCA . 
Based on t h e  above c a s e s  and s t a t u t e s ,  w e  f i n d  t h a t  a 

compensation theory  i s  t o  be  used when determining damages 

under s e c t i o n  50-5-504, MCA. Therefore ,  w i t h  t h e s e  p r i n -  

c i p l e s  i n  mind, w e  now t u r n  t o  t h e  problem of compensation 

i n  t h e  c a s e  a t  hand. 

During t h e  hear ing  on damages evidence was in t roduced  

concerning t h e  amount of wages and b e n e f i t s  p l a i n t i f f  would 

have r ece ived  du r ing  t h e  remainder of he r  c o n t r a c t .  The 

D i s t r i c t  Court  a l s o  heard evidence concerning p l a i n t i f f ' s  

p r o j e c t e d  f u t u r e  ea rn ings  had she remained employed a t  t h e  

h o s p i t a l  u n t i l  he r  r e t i r e m e n t  i n  1987. There was no e v i -  

dence in t roduced  as t o  p u n i t i v e  damages, nor w a s  t h e r e  

evidence in t roduced  a s  t o  mental  d i s t r e s s .  The ~ i s t r i c t  

Court  u l t i m a t e l y  awarded p l a i n t i f f  $11,950.86. This  amount 

i s  t h e  e q u i v a l e n t  of  what she  would have r ece ived  i n  wages 

and b e n e f i t s ,  less c e r t a i n  m i t i g a t i n g  f a c t o r s ,  dur ing  t h e  

remainder of her  1977-1978 c o n t r a c t .  

No reasons  w e r e  g iven  as t o  t h e  c o u r t ' s  d e c i s i o n  n o t  t o  

g r a n t  f u t u r e  damages. W e  must,  however, assume t h a t  t h e  

~ i s t r i c t  Court  was aware t h a t  it had t h e  power t o  g r a n t  

f u t u r e  damages under s e c t i o n  27-1-203, MCA, and ~ r i s n e g g e r  

v.  Gibson, supra .  Therefore ,  we can on ly  conclude t h a t ,  i n  



i t s  op in ion ,  t h e  D i s t r i c t  Court  d i d  n o t  f e e l  t h a t  t h e  f u t u r e  

damages, a s  claimed by p l a i n t i f f ,  w e r e  reasonably  c e r t a i n  t o  

occur .  I t  was p rope r ly  w i t h i n  t h e  D i s t r i c t  C o u r t ' s  d i s c r e -  

t i o n  t o  make t h i s  de te rmina t ion ,  and we cannot  hold  t h a t  it 

w a s  e r r o r  f o r  t h e  c o u r t  t o  r e f u s e  t o  g r a n t  f u t u r e  damages. 

P l a i n t i f f ' s  c l a im  f o r  exemplary damages, a s  w e l l  a s  he r  

c l a im  f o r  damages f o r  mental  d i s t r e s s ,  must f a i l .  P l a i n t i f f  

d i d  n o t  i n t roduce  any evidence of e i t h e r  a t  t h e  D i s t r i c t  

Court  l e v e l ,  and t h e  m a t t e r  i s  n o t  p r o p e r l y  be fo re  t h i s  

Court  on appea l .  This  does  n o t  imply an approval  o r  d i s -  

approval  of such c la ims;  t h e r e  i s  simply no th ing  i n  t h e  

r e c o r d  t o  suppor t  them. A s  s t a t e d  e a r l i e r ,  exemplary dam- 

a g e s ,  a s  w e l l  as damages f o r  mental  d i s t r e s s  o r  any o t h e r  

i n j u r y  s u s c e p t i b l e  of  p roo f ,  may be awarded i n  a proper  c a s e  

under s e c t i o n  50-5-504, MCA. W e  see no p a r t i c u l a r  d i f -  

f i c u l t y  i n  producing evidence t o  suppor t  a c la im f o r  exem- 

p l a r y  damages under s e c t i o n  27-1-203, MCA, o r  t o  show t h a t  

mental  and emotional  d i s t r e s s  a c t u a l l y  was caused by t h e  

d e f e n d a n t ' s  a c t i o n s .  These a r e  concepts  f a m i l i a r  t o  t h e  

law, which can be proven i n  t h e  case of exemplary damages by 

showing t h e  defendant  was g u i l t y  of  opp res s ion ,  f r aud  o r  

mal ice ,  a c t u a l  o r  impl ied ,  and i n  t h e  c a s e  of mental  d i s -  

t r e s s  by showing t h e  n a t u r e  and t h e  c i rcumstances  of t h e  

wrong and i t s  e f f e c t  on p l a i n t i f f .  I n  sum, a l though  bo th  

are compensable under s e c t i o n  50-5-504, MCA, we hold t h a t  

n e i t h e r  t h e  l i k e l i h o o d  of such improper behavior  o r  i n j u r y  

nor  t h e  d i f f i c u l t y  of  proving e i t h e r  i s  s o  g r e a t  t o  j u s t i f y  

awarding exemplary o r  compensatory damages w i thou t  proof 

t h a t  such improper behavior  took p l a c e  o r  t h a t  such i n j u r y  

a c t u a l l y  occurred.  A s  t h e  record  below provides  no suppor t  

f o r  e i t h e r ,  t h e r e  i s  no b a s i s  f o r  such an award i n  t h i s  

ca se .  



The supplemental  s ta tement  by p l a i n t i f f  i n  l i e u  of o r a l  

argument has  been d i s r ega rded ,  and t h e  m a t t e r  decided exclu-  

s i v e l y  on t h e  b r i e f s .  

The judgment of t h e  D i s t r i c t  Court  i s  aff i rmed.  

W e  concur: 

Chief J u s t i c e  


