
N o .  80-162 

I N  THE SUPREME COURT OF THE STATE OF MONTANA 

1980 

I N  THE MATTER OF F. B. 

Appeal from: D i s t r i c t  Cour t  o f  t h e  T h i r t e e n t h  J u d i c i a l  D i s t r i c t ,  
I n  and f o r  t h e  County o f  Yel lowstone,  
The Honorable Robert  H.  Wilson,  Judge p r e s i d i n g .  

Counsel o f  Record: 

For  Appe l l an t :  

Te r ry  L. S e i f f e r t ,  B i l l i n g s ,  Montana 

For Respondent : 

Klaus P. R i c h t e r ,  Deputy County A t to rney ,  

B i l l i n g s ,  Montana 

Submitted on B r i e f s :  J u l y  9, 1980 

Decided: AU G 1 3 1980 

F i l e d :  



M r .  J u s t i c e  John Conway Harr ison d e l i v e r e d  t h e  Opinion of 
t h e  Court.  

A p e t i t i o n  f o r  commitment was f i l e d  a g a i n s t  a p p e l l a n t  

on March 31, 1980. A combined a d j u d i c a t o r y  and d i s p o s i -  

t i o n a l  hea r ing  on a p p e l l a n t ' s  mental  h e a l t h  w a s  he ld  on 

A p r i l  4 ,  1980, be fo re  t h e  Honorable Robert  H. Wilson. Based 

on t h e  evidence adduced a t  t h e  hea r ing ,  a p p e l l a n t  was found 

t o  be s e r i o u s l y  menta l ly  ill wi th in  t h e  meaning of s e c t i o n  

53-21-102, MCA. A commitment o rde r  was e n t e r e d  by t h e  c o u r t  

on t h e  s a m e  day. Appel lan t  appea l s  from t h a t  o r d e r .  

On March 28, 1980, o f f i c e r s  of t h e  B i l l i n g s  P o l i c e  

Department w e r e  c a l l e d  t o  i n v e s t i g a t e  a d i s t u r b a n c e  a t  t h e  

Northern Hotel  i n  B i l l i n g s ,  Montana. Ent rance  t o  appel-  

l a n t ' s  room was made by way of t h e  a s s i s t a n t  manager. The 

o f f i c e r s  e n t e r e d  t h e  room and observed a p p e l l a n t  ho ld ing  a 

b a s e b a l l  b a t  on h i s  shoulder .  The o f f i c e r s  t a l k e d  wi th  

a p p e l l a n t ,  and l a t e r ,  whi le  a p p e l l a n t  was s i t t i n g  down, 

removed t h e  ba t .  Appel lan t  went w i th  t h e  o f f i c e r s  volun- 

t a r i l y  t o  t h e  Deaconess Hospi ta l .  According t o  t h e  test i-  

mony of t h e  p o l i c e ,  a p p e l l a n t  d i d  n o t  make any o v e r t  a c t  t o  

t h e  o f f i c e r s  o r  t h r e a t e n  t h e  o f f i c e r s  b u t  was v e r b a l l y  

abus ive .  

P r i o r  t o  t h e  a r r i v a l  of t h e  p o l i c e  a t  t h e  h o t e l ,  appel-  

l a n t  t e s t i f i e d  t h a t  he had argued wi th  t h e  h o t e l  management 

w i t h  r ega rd  t o  h i s  r e n t  and a  p o s s i b l e  overpayment of  t h e  

month's r e n t .  

D r .  Thomas Van Dyk, a p s y c h i a t r i s t ,  t e s t i f i e d  t h a t  

a p p e l l a n t  s u f f e r e d  from paranoid sch izophren ia .  H e  f u r t h e r  

t e s t i f i e d  t h a t  whi le  a p p e l l a n t  w a s  a t  t h e  h o s p i t a l ,  he t o r e  

t h e  s h e e t s  o f f  t h e  bed and threw food,  a l though  he d i d  n o t  

p e r s o n a l l y  observe t h e s e  a c t i o n s .  The doc to r  a l s o  t e s t i f i e d  



t h a t  whi le  a p p e l l a n t  was i n  t h e  h o s p i t a l ,  he was angry and 

h o s t i l e .  

D r .  Van Dyk t e s t i f i e d  t h a t  t h e r e  had been no t h r e a t s  o r  

o v e r t  a c t s  toward him o r  any of  h i s  s t a f f  a t  t h e  h o s p i t a l  by 

a p p e l l a n t .  He f e l t ,  however, t h a t  t h e r e  was a  p o t e n t i a l  

t h a t  a p p e l l a n t  might h u r t  someone. 

A p p e l l a n t ' s  account  of t h e  i n c i d e n t  a t  t h e  Northern 

Hote l  w a s  s i m i l a r  t o  t h a t  of t h e  o f f i c e r s .  However, appe l -  

l a n t  t e s t i f i e d  he gave t h e  b a t  t o  t h e  o f f i c e r s  and he d i d  

n o t  t h r e a t e n  t h e  o f f i c e r s  i n  any way. He f u r t h e r  t e s t i f i e d  

t h a t  t h e  i n c i d e n t  r e l a t i n g  t o  t h e  food on t h e  f l o o r  a t  t h e  

h o s p i t a l  w a s  due t o  h i s  "messy h a b i t s . "  

Based on t h e  evidence presen ted ,  Judge Wilson found 

a p p e l l a n t  t o  be s e r i o u s l y  menta l ly  ill. He found Warm 

Spr ings  S t a t e  Hosp i t a l  t h e  least  r e s t r i c t i v e  a v a i l a b l e  

f a c i l i t y  f o r  p rov id ing  necessary  t r ea tmen t  and i s s u e d  an  

a p p r o p r i a t e  o r d e r  of commitment f o r  a  pe r iod  of t h r e e  months. 

Appel lan t  p r e s e n t s  t h e  s o l e  i s s u e  of whether t h e r e  w a s  

s u f f i c i e n t  evidence t o  suppor t  t h e  D i s t r i c t  C o u r t ' s  f i n d i n g  

t h a t  a p p e l l a n t  w a s  s e r i o u s l y  menta l ly  ill w i t h i n  t h e  meaning 

of s e c t i o n  53-21-102, MCA. 

Sec t ion  53-21-102(14), MCA, d e f i n e s  s e r i o u s l y  menta l ly  

ill: 

" ' S e r i o u s l y  menta l ly  ill' means s u f f e r i n g  from 
a  mental  d i s o r d e r  which has  r e s u l t e d  i n  s e l f -  
i n f l i c t e d  i n j u r y  o r  i n j u r y  t o  o t h e r s  o r  t h e  
imminent t h r e a t  thereof  o r  which has  depr ived  
t h e  person a f f l i c t e d  of t h e  a b i l i t y  t o  pro- 
tec t  h i s  l i f e  o r  h e a l t h .  For t h i s  purpose,  
i n j u r y  means p h y s i c a l  i n j u r y .  No person may 
be i n v o l u n t a r i l y  committed t o  a  mental  h e a l t h  
f a c i l i t y  o r  d e t a i n e d  f o r  e v a l u a t i o n  and treat- 
ment because he i s  an  e p i l e p t i c ,  menta l ly  de- 
f i c i e n t ,  menta l ly  r e t a r d e d ,  s e n i l e  o r  s u f f e r -  
i n g  from a  mental  d i s o r d e r  u n l e s s  t h e  condi- 
t i o n  caused him t o  be  s e r i o u s l y  menta l ly  ill 
w i t h i n  t h e  meaning of t h i s  p a r t . "  



The f i n d i n g  of  s e r i o u s l y  menta l ly  ill p l a c e s  a twofold 

burden on t h e  S t a t e  t o  show (1) a  mental  d i s o r d e r  and, i n  

con junc t ion  t h a t  ( 2 )  t h e  mental  d i s o r d e r  has  r e s u l t e d  i n  

s e l f - i n f l i c t e d  i n j u r y  o r  phys i ca l  i n j u r y  t o  o t h e r s  o r  an  

"imminent t h r e a t  t he reo f . "  The proof r e q u i r e d  f o r  t h i s  

d e f i n i t i o n  i s  t h a t  t h e  mental  d i s o r d e r  be shown by reason-  

a b l e  medical  c e r t a i n t y  and t h e  s t anda rd  of proof r e q u i r e d  of 

o v e r t  a c t s  i s  beyond a  reasonable  doubt:  

" ( 2 )  The s t anda rd  of proof i n  any hea r ing  
he ld  pursuant  t o  t h i s  s e c t i o n  i s  proof beyond 
a  reasonable  doubt  w i th  r e s p e c t  t o  any physi-  
c a l  f a c t s  o r  evidence and c l e a r  and convincing 
evidence a s  t o  a l l  o t h e r  m a t t e r s ,  e x c e p t  t h a t  
mental  d i s o r d e r s  s h a l l  be evidenced t o  a rea-  
sonable  medical  c e r t a i n t y .  Imminent t h r e a t  of 
s e l f - i n f l i c t e d  i n j u r y  o r  i n j u r y  t o  o t h e r s  s h a l l  
by evidenced by o v e r t  a c t s ,  s u f f i c i e n t l y  r e c e n t  
i n  t i m e  a s  t o  be m a t e r i a l  and r e l e v a n t  as t o  
t h e  respondent '  s p r e s e n t  cond i t i on .  " Sec t ion  
53-21-126 ( 2 ) ,  MCA. 

This  Court  addressed t h e  q u e s t i o n  of what i s  an "im- 

minent t h r e a t "  i n  Mat ter  of Goedert (1979) ,  - Mont. I 

591 P.2d 222, 36 St.Rep. 393, where t h e  a p p e l l a n t  was found 

t o  be s e r i o u s l y  menta l ly  ill. The a p p e l l a n t  i n  Goedert  had 

p u b l i c l y  t h rea t ened  t o  k i l l  a woman whom he had p rev ious ly  

accused of involvement i n  t h e  k i l l i n g  of h i s  b r o t h e r .  H e  

r epea t ed  t h e  t h r e a t s  t o  a  p o l i c e  o f f i c e r  a f t e r  being a r -  

r e s t e d  i n  connect ion w i t h  t h e  i n c i d e n t .  Th i s  Court  found 

t h a t  t h e  man's a c t i o n s  amounted t o  an " o v e r t  a c t "  s u f f i c i e n t  

t o  s a t i s f y  t h e  c i v i l  i nvo lun ta ry  commitment p r o v i s i o n  t h a t  

"imminent t h r e a t  of i n j u r y  t o  o t h e r s  s h a l l  be evidenced by 

o v e r t  a c t s . "  

I n  l i g h t  of t h e  d i f f i c u l t y  of p r e d i c t i n g  t h a t  a  g iven  

mental  s t a t e  i s  l i k e l y  t o  r e s u l t  i n  f u t u r e  a n t i s o c i a l  con- 

d u c t ,  it i s  necessary  t o  r e q u i r e  t h e  commission of some 

o v e r t  a c t .  When t h i s  i s  coupled wi th  p s y c h i a t r i c  evalua-  



t i o n ,  t h e  c o u r t  w i l l  then  be i n  a b e t t e r  p o s i t i o n  t o  a s s e s s  

t h e  l i k e l i h o o d  of t h e  i n d i v i d u a l  committing s i m i l a r  acts. 

A person  can be committed t o  a  mental  h e a l t h  f a c i l i t y  

i f  he o r  she  i s  found t o  be s e r i o u s l y  men ta l ly  ill. Se r ious  

mental  i l l n e s s  i s  a  mental  d i s o r d e r  and a  showing of "an 

imminent t h r e a t  of s e l f - i n f l i c t e d  i n j u r y  o r  i n j u r y  t o  o t h e r s  

. . . " Sec t ion  53-21-102(14), MCA. This  imminent t h r e a t  

must be evidenced by an  o v e r t  act. Imminent t h r e a t  does  n o t  

mean t h a t  a person may p o s s i b l y  cause  an i n j u r y  a t  some t i m e  

i n  t h e  d i s t a n t  o r  u n c e r t a i n  f u t u r e .  The danger must be 

f a i r l y  immediate. A t  t h e  same t ime,  t h e  law does  n o t  re- 

q u i r e  proof beyond a reasonable  doubt  t h a t  an i n j u r y  w i l l  

occur  i n  t h e  f u t u r e .  Th rea t  i s  n o t  c e r t a i n t y .  The law 

r e q u i r e s  on ly  proof beyond a reasonable  doubt  t h a t  t h e  

t h r e a t  of f u t u r e  i n j u r y  p r e s e n t l y  e x i s t s  and t h a t  t h e  t h r e a t  

i s  imminent, t h a t  i s ,  impending, l i k e l y  t o  occur  a t  any 

moment. I f  beyond a  reasonable  doubt  t h e r e  i s  a  p r e s e n t  

i n d i c a t i o n  of  p robable  phys i ca l  i n j u r y  which i s  l i k e l y  t o  

occur  a t  any moment o r  i n  t h e  immediate f u t u r e ,  and i f  t h i s  

i n j u r y  would be a  r e s u l t  of a mental  d i s o r d e r ,  then  t h e  

person s u f f e r i n g  from such mental  d i s o r d e r  i s  s e r i o u s l y  

menta l ly  ill wi th in  t h e  meaning of t h e  a c t .  

Cour t s  have had d i f f i c u l t y  i n  determining t h e  d e f i n i -  

t i o n  of o v e r t  a c t .  Over t  a c t  i s  a  behavior .  This  behavior  

t ends  t o  be dangerous behavior o r  a m a n i f e s t a t i o n  of danger- 

ousness .  This  behavior  need n o t  be a  completed a c t .  An 

a t t e m p t  o r  t h r e a t ,  o r  even a  f a i l u r e  t o  a c t  may s u f f i c e .  An 

i n d i v i d u a l  i s  n o t  committed because of h i s  conduct  o r  ac-  

t i o n s ,  b u t  r a t h e r  because of h i s  s t a t u s  as  a  menta l ly  ill 

and dangerous person.  The o v e r t  a c t  o r  behavior  i s  merely 

evidence of t h i s  s t a t u s .  



The t h r e a t  t o  k i l l  ano the r  i s  a  v e r b a l  o v e r t  act.  I t  

m a n i f e s t s  t h e  commission of a  dangerous a c t  upon onese l f  o r  

ano ther .  When t h e r e  i s  proof beyond a  reasonable  doubt  t h a t  

t h e r e  i s  a  p r e s e n t  i n d i c a t i o n  of probable  p h y s i c a l  i n j u r y  

l i k e l y  t o  occur  a t  any moment o r  i n  t h e  immediate f u t u r e ,  

coupled wi th  t h e  f i n d i n g  w i t h i n  a  r ea sonab le  medical  ce r -  

t a i n t y  t h a t  t h e  i n d i v i d u a l  i s  s u f f e r i n g  from a mental  d i s -  

o r d e r ,  t hen  invo lun ta ry  c i v i l  commitment of t h a t  person i s  

r equ i r ed .  Such was t h e  c a s e  i n  Goedert .  

I n  t h e  i n s t a n t  c a s e  we must look a t  a l l  t h e  f a c t s  pre-  

s en t ed  and t h e  r eco rd  of a l l  t h e  test imony. This  Cour t  must 

ask:  Whether a p p e l l a n t  engaged i n  behavior  t h a t  w a s  dangerous 

o r  mani fes ted  t h e  probable  occur rence  of a dangerous a c t ;  

whether a p p e l l a n t ' s  a c t i o n s  o r  o v e r t  a c t s  evidenced an  i m m i -  

n e n t  t h r e a t  of s e l f - i n f l i c t e d  i n j u r y  o r  i n j u r y  t o  o t h e r s ;  

whether t h e r e  was proof beyond a  r ea sonab le  doubt  t h a t  t h e r e  

i s  a  p r e s e n t  i n d i c a t i o n  of p robable  p h y s i c a l  i n j u r y  which i s  

l i k e l y  t o  occur a t  any moment o r  i n  t h e  immediate f u t u r e ;  

and f i n a l l y ,  whether t h e r e  was evidence w i t h i n  a  r ea sonab le  

medical  c e r t a i n t y  t h a t  a p p e l l a n t  s u f f e r e d  from a mental  

d i s o r d e r .  

Appel lan t  caused s e v e r a l  d i s t u r b a n c e s  a t  t h e  Northern 

Hotel .  H e  w a s  being loud and abus ive  and was throwing food. 

P o l i c e  o f f i c e r s  a r r i v e d  and knocked on h i s  door r e q u e s t i n g  

t o  t a l k  t o  him. H e  r e fused  admission of t h e  o f f i c e r s .  

Testimony i n d i c a t e d  t h a t  a p p e l l a n t  y e l l e d  a t  t h e  o f f i c e r s ,  

and when en t r ance  was made i n t o  t h e  room by t h e  a s s i s t a n t  

manager, they  observed a p p e l l a n t  w i th  a b a s e b a l l  b a t  on h i s  

shoulder .  Appel lan t  t e s t i f i e d  he knew they  w e r e  coming and, 

t h e r e f o r e ,  "armed" h imse l f .  I t  took s e v e r a l  minutes of 

pe r suas ion  be fo re  a p p e l l a n t  s a t  down and t h e  b a t  could be  

taken  away. 



A t  t h e  h o s p i t a l  a p p e l l a n t  threw food on t h e  f l o o r ,  t o r e  

s h e e t s  o f f  h i s  bed and was d i sorganized .  Testimony i n d i -  

c a t e d  a p p e l l a n t  w a s  h o s t i l e  and angry a t  t h e  h o s p i t a l .  

D r .  Van Dyk found a p p e l l a n t  t o  be paranoid sch izophren ic ,  

f i n d i n g  a p p e l l a n t  was demanding, and when something was 

reques ted  and was n o t  done immediately, he became angry and 

t h r e a t e n i n g .  

We f i n d  t h e  S t a t e  has  s u s t a i n e d  i t s  burden and has  su f -  

f i c i e n t  evidence t o  answer t h e  q u e s t i o n s  posed i n  o rde r ing  

c i v i l  i nvo lun ta ry  commitments. There w a s  a  p r e s e n t  i n d i c a -  

t i o n  of p robable  phys i ca l  i n j u r y  l i k e l y  t o  occur  a t  any 

moment o r  i n  t h e  immediate f u t u r e .  There w a s  evidence 

w i t h i n  a  r ea sonab le  medical  c e r t a i n t y  t h a t  a p p e l l a n t  d i d  

s u f f e r  from a mental  d i s o r d e r .  Within t h e  s t anda rd  of proof 

r e q u i r e d  by t h e  s t a t u t e ,  w e  f i n d  t h e  Dis t r ic t  Court  had a  

s u b s t a n t i a l  b a s i s  f o r  f i n d i n g  t h a t  a p p e l l a n t  posed an  "im- 

minent t h r e a t  of i n j u r y  t o  o t h e r s "  and meets t h e  s e r i o u s l y  

men ta l ly  ill d e f i n i t i o n .  

Appel lan t  a rgues  t h a t  t h e r e  w a s  no evidence t h a t  he 

p h y s i c a l l y  h u r t  himself  o r  ano ther  and t h a t  t h i s  behavior 

cannot  be  regarded a s  dangerous o r  r e q u i r i n g  commitment. 

Recent ly  t h e  Kansas Appe l l a t e  Court  d i s cus sed  t h i s  argument. 

The Kansas commitment s t a t u t e  i s  s i m i l a r  t o  t h a t  of Montana 

and t h e  c a s e  i s  a p p l i c a b l e  here .  The c o u r t  s a i d :  

". . . W e  do n o t  b e l i e v e  t h e  l e g i s l a t u r e  envi-  
s ioned  t h a t  a person could be  found menta l ly  
ill and s u b j e c t  t o  i nvo lun ta ry  commitment on ly  
where t h e r e  i s  evidence of actual v i o l e n c e  t o  
persons  o r  p h y s i c a l  harm. To c o n s t r u e  t h e  
s t a t u t e  i n  such a manner would f r u s t r a t e  t h e  
obvious  i n t e n t i o n  of p rov id ing  t r ea tmen t  f o r  
c e r t a i n  men ta l ly  ill persons  be fo re  phys i ca l  
harm r e s u l t s  and would extend t h e  pe r sona l  
sa feguards  of t h e  s t a t u t o r y  scheme t o  an  il- 
l o g i c a l  degree.  The l e g i s l a t i o n  c o n t a i n s  no 
requirement  of  p h y s i c a l  harm and w e  can ce r -  
t a i n l y  f o r e s e e  a  s i t u a t i o n ,  such a s  t h a t  pre-  



sen ted  h e r e i n ,  where a rguably  p a s s i v e  behavior 
g i v e s  r ise t o  an  imminently dangerous condi-  
t i o n .  While each c a s e  must be decided on i t s  
f a c t s ,  we conclude t h e  evidence,  when viewed 
i n  t h e  l i g h t  most f avo rab le  t o  p e t i t i o n e r ,  was 
s u f f i c i e n t  t o  form t h e  b a s i s  f o r  a reasonable  
i n f e r e n c e  of dangerousness w i t h i n  t h e  meaning 
of KSA 1977 Supp. 59-2902(1)."  Matter of 
Gatson (1979) ,  3 Kan.App.2d 265, 593 P.2d 423, 
427. 

The o r d e r  of commitment of t h e  Dis t r ic t  Court  i s  

a f f i rmed.  

W e  concur: 

Chief J u s t i c e  

w 

Q~--Q% I 

J u s t i c e s  


