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M r .  J u s t i c e  Gene B. Daly d e l i v e r e d  t h e  Opinion of t h e  Court .  

P l a i n t i f f  appea l s  from an o r d e r  of  t h e  Dis t r ic t  Court ,  

Yellowstone County, t h e  Honorable William J. Speare  pre-  

s i d i n g ,  whereby p l a i n t i f f ' s  motion f o r  summary judgment was 

denied and d e f e n d a n t ' s  motion f o r  summary judgment was 

g ran ted .  

I n  November 1975 defendant  Joseph Reinbold w a s  h i r e d  by 

Lincoln  B e n e f i t  L i f e  Company t o  sell  l i f e  i n su rance  as a  

d i s t r i c t  r e p r e s e n t a t i v e .  Reinbold was t o  work under t h e  

supe rv i s ion  of p l a i n t i f f  Robert  Reaves, a g e n e r a l  a g e n t  f o r  

Lincoln B e n e f i t  L i f e .  

Under a "Submitted Annualized Commission Agreement," 

da t ed  November 21, 1975, Reinbold 's  income w a s  t o  be based 

on commissions from s a l e s  o f  i n su rance  p o l i c i e s .  I n  addi -  

t i o n ,  t h e  agreement provided t h a t  Lincoln B e n e f i t  L i f e  would 

advance $1,250 p e r  month a g a i n s t  f u t u r e  earned  f i r s t  yea r  

commissions. Reinbold,  as d i s t r i c t  r e p r e s e n t a t i v e ,  Reaves, 

as g e n e r a l  agen t ,  and D. L. S a y l e r ,  as v i c e  p r e s i d e n t  of 

L inco ln  B e n e f i t  L i f e  Company, were s i g n a t o r i e s  t o  t h i s  

agreement. 

On November 20, 1975, p r i o r  t o  s i g n i n g  t h e  commission 

agreement, Reinbold r ece ived  a le t ter  from Reaves s t a t i n g  i n  

p e r t i n e n t  p a r t :  

"Joe,  you have your $900 guran tee  [ s i c ]  b u t  
I t h i n k  you w i l l  f a r  exceed t h a t  i n  ea rn ings .  
J u s t  as a  l i t t l e  h e l p  I ' l l  throw i n  $100.00 
each  month expense money." 

Reinbold c l a i m s  t h i s  l e t te r  evidences  an  o r a l  agreement 

between p l a i n t i f f  and himself  whereby p l a i n t i f f  gave h i s  

pe r sona l  guaran tee  t h a t  Reinbold would r e c e i v e  $900 a month 

wi thou t  regard  t o  t h e  advance payments from Lincoln B e n e f i t  

L i f e .  Reaves has  denied any such o r a l  agreement w i t h  defen- 

dan t .  



~ e i n b o l d  q u i t  h i s  employment w i t h  Lincoln  B e n e f i t  L i f e  

i n  March 1976. A t  t h a t  t i m e  i t  w a s  determined t h a t  Lincoln 

B e n e f i t  L i f e  had p a i d  Reinbold $2,341.65 more i n  advance 

payments than  he had earned i n  commissions. The money owed 

by Reinbold was c o l l e c t e d  by Lincoln B e n e f i t  L i f e  from 

Reaves under a  company agreement t hey  had w i t h  him a s  a 

g e n e r a l  agen t .  Reaves, i n  t u r n ,  sued Reinbold t o  recover  

t h e  money Reaves had pa id  t o  t h e  company. 

Upon t h e  s u i t  being f i l e d ,  Reinbold moved f o r  d i s m i s s a l  

on t h e  b a s i s  of l a c k  of j u r i s d i c t i o n .  This  motion w a s  heard 

and denied.  A p re l imina ry  p r e t r i a l  conference  was then  he ld  

on December 11, 1979, du r ing  which t h e  c o u r t  o rdered  a l l  

d i scove ry  be completed by February 6, 1980. 

On January 24,  1980, Reaves f i l e d  a motion f o r  summary 

judgment a l l e g i n g  t h e r e  w a s  no q u e s t i o n  of e i t h e r  law o r  

f a c t .  Reinbold responded w i t h  h i s  own motion f o r  summary 

judgment on February 7, 1980. Argument on t h e  motions w a s  

he ld  i n  chambers a t  t h e  t i m e  s e t  f o r  f i n a l  p r e t r i a l  con- 

f e r e n c e  on February 1 4 ,  1980. 

On February 26 ,  1980, Loren " P i "  Page, r e g i o n a l  v i c e  

p r e s i d e n t  f o r  L inco ln  B e n e f i t  L i f e ,  w a s  unexpectedly i n  

B i l l i n g s ,  Montana, from h i s  o f f i c e  i n  Denver, Colorado. 

Reaves 's  a t t o r n e y  used t h a t  oppor tun i ty  t o  t a k e  h i s  deposi-  

t i o n  t o  p re se rve  h i s  tes t imony f o r  u s e  a t  t r i a l .  I n  t h e  

d e p o s i t i o n ,  Page expla ined  t h e  r e l a t i o n s h i p  t h a t  g e n e r a l  

agen t s ,  d i s t r i c t  r e p r e s e n t a t i v e s  and r e g i o n a l  v i c e  p r e s i -  

d e n t s  have wi th  Lincoln B e n e f i t  L i f e  Co. and each o t h e r .  

On March 11, 1980, t h e  c o u r t  e n t e r e d  summary judgment 

f o r  defendant .  The D i s t r i c t  Court ,  i n  g r a n t i n g  d e f e n d a n t ' s  

motion, found t h a t  t h e r e  w a s  an o r a l  agreement between 

Reaves and Reinbold wherein Reaves p e r s o n a l l y  guaranteed 



~ e i n b o l d  $900 a month and t h a t  t h e  l e t t e r  of November 20, 

1975, w a s  a w r i t t e n  memorandum of  t h a t  o r a l  agreement. 

P l a i n t i f f ' s  a t t o r n e y  f i l e d  a motion t o  a l t e r  and amend 

t h e  judgment on March 1 4 ,  1980. The D i s t r i c t  Court  denied 

t h i s  motion and p l a i n t i f f  appea ls .  

On appea l  p l a i n t i f f  raises t h r e e  i s s u e s :  

1. Whether it w a s  e r r o r  and an  abuse of d i s c r e t i o n  f o r  

t h e  D i s t r i c t  Court  t o  g r a n t  summary judgment f o r  defendant .  

2 .  Whether it w a s  e r r o r  f o r  t h e  D i s t r i c t  Court  n o t  t o  

e n t e r  summary judgment f o r  p l a i n t i f f  as a matter of  l a w .  

3. Whether it was e r r o r  and an  abuse of d i s c r e t i o n  f o r  

t h e  D i s t r i c t  Cour t  n o t  t o  cons ide r  t h e  test imony of Loren 

"Pi"  Page p r i o r  t o  any d e c i s i o n  i n  t h i s  case. 

Summary judgment under Rule 5 6 ( c ) ,  M.R.Civ.P., i s  

proper  on ly  i f  t h e  record  d i s c l o s e s  no genuine i s s u e  of  

m a t e r i a l  f a c t  and t h e  moving p a r t y  i s  e n t i t l e d  t o  a judgment 

as  a m a t t e r  of l a w .  Johnson v. Johnson (1977) ,  172 Mont. 

150,  561 P.2d 917; Anderson v.  Applebury (1977) ,  173 Mont. 

4 1 1 ,  567 P.2d 951. 

This  Court  has  c o n s i s t e n t l y  he ld  t h a t  t h e  p a r t y  moving 

f o r  swnmary judgment has  t h e  burden of  showing t h e  complete 

absence of any genuine i s s u e  a s  t o  a l l  t h e  f a c t s  which are 

deemed material i n  l i g h t  of  t hose  s u b s t a n t i v e  p r i n c i p l e s  

which e n t i t l e d  him t o  a judgment as a matter of law. Bahn 

v. Dormanen (1975) ,  168 Mont. 408, 543 P.2d 379; Harland v .  

Anderson (1976),  169 Mont. 447, 548 P.2d 613; Bonawitz v. 

Bourke (1977) ,  173 Mont. 179, 567 P.2d 32. To s a t i s f y  t h i s  

burden t h e  movant must make a c l e a r  showing as t o  what t h e  

t r u t h  i s  s o  as t o  exclude any r e a l  doubt  as t o  t h e  e x i s t e n c e  

of  any genuine i s s u e  of m a t e r i a l  f a c t .  Kober v. S t ewar t  

(1966) ,  148 Mont. 117, 417 P.2d 476; 6 Moore's Fede ra l  

P r a c t i c e  1156.15[3]. 



I t  i s  c l e a r  t h a t  t h e  p a r t y  opposing a motion f o r  sum- 

mary judgment w i l l  be  a f forded  t h e  b e n e f i t  of  a l l  r ea sonab le  

i n f e r e n c e s  which may be drawn from t h e  o f f e r e d  proof .  Mally 

v .  Asanovich (19671, 149 Mont. 99, 423 P.2d 294; Harland v .  

Anderson, supra .  

The D i s t r i c t  Cour t  could p rope r ly  g r a n t  summary judg- 

ment t o  defendant  h e r e  on ly  by f i n d i n g  t h a t ,  on t h e  sub- 

m i t t e d  record ,  a v a l i d  o r a l  c o n t r a c t  e x i s t e d  between t h e  

p a r t i e s  which provided t h a t  p l a i n t i f f  would pay defendant ,  

a t  a minimum, $900 p e r  month. 

I n  suppor t  of  a  f i n d i n g  t h a t  such an  o r a l  agreement 

e x i s t e d ,  defendant  submit ted t o  t h e  c o u r t :  (1) an a f f i d a v i t  

a l l e g i n g  t h a t  p l a i n t i f f  i n  a te lephone conve r sa t ion  o f f e r e d  

t o  pay defendant  $900 p e r  month; (2 )  a le t te r  from p l a i n t i f f  

t o  defendant  s t a t i n g  t h a t  defendant  would have h i s  $900 

guaran tee ;  and ( 3 )  an  admission by p l a i n t i f f  t h a t  "defendant  

w a s  pa id  $900 p e r  month i n  accord wi th  t h e  submit ted an- 

nua l i zed  commission agreement," when i n  f a c t  t h e  f i g u r e  f o r  

advances under t h e  agreement w a s  $1,250 p e r  month. 

I n  response t o  de fendan t ' s  a l l e g a t i o n s ,  p l a i n t i f f  ha s  

denied any e x i s t e n c e  of an  o r a l  c o n t r a c t  between t h e  p a r t i e s .  

H e  contends t h a t  any conversa t ion  o r  l e t t e r  t h a t  d e a l t  w i t h  

money t o  be  pa id  defendant  r e l a t e d  t o  t h e  amount t o  be 

advanced a g a i n s t  f u t u r e  commissions by Lincoln  B e n e f i t  L i f e  

and n o t  t o  any guaranteed s a l a r y  t o  be p a i d  by p l a i n t i f f .  

A s  t h e  r eco rd  i n d i c a t e s ,  whether t h e  p a r t i e s  i n t e n d  a n  

o r a l  c o n t r a c t  whereby p l a i n t i f f  guaranteed a $900 p e r  month 

s a l a r y  t o  defendant  i s  an impor tan t  f a c t o r  i n  need of  con- 

s i d e r a t i o n  i n  t h i s  case .  When an  i s s u e  of f a c t  a r i s e s  a s  t o  

t h e  e x i s t e n c e  of  a c o n t r a c t  and t h e  i n t e n t i o n s  of t h e  par -  

t ies  p l ay  an impor t an t  p a r t  i n  t h e  resolvement  of t h a t  



ques t ion ,  t h i s  Cour t  has  he ld  t h a t  summary judgment i s  

u s u a l l y  i n a p p r o p r i a t e .  Kober v. S t ewar t  (1966) ,  148 Mont. 

117,  417 P.2d 476; Fu l ton  v .  Cla rk  (1975) ,  167 Mont. 399, 

538 P.2d 1371. 

~ e f e n d a n t  a rgues  t h a t  summary judgment i s  a p p r o p r i a t e  

i n  t h i s  i n s t a n c e  because t h e  D i s t r i c t  Court ,  p r i o r  t o  i t s  

d e c i s i o n  on d e f e n d a n t ' s  motion, w a s  p r e sen ted  wi th  a l l  t h e  

evidence needed t o  dec ide  t h e  i s s u e  of whether an o r a l  

c o n t r a c t  e x i s t e d  a s  a l l e g e d .  W e  d i s a g r e e  w i t h  d e f e n d a n t ' s  

con ten t ion .  

I t  i s  t r u e  t h a t  t h e  purpose of t h e  summary judgment 

procedure  i s  t o  encourage j u d i c i a l  economy through t h e  

e l i m i n a t i o n  of an unnecessary t r i a l .  However, it is  a l s o  

t r u e  t h a t  t h e  procedure  i s  never  t o  be  a s u b s t i t u t e  f o r  

t r i a l  i f  a f a c t u a l  con t roversy  e x i s t s .  Engebretson v. 

Putnam (1977) ,  174 Mont. 409, 571 P.2d 368; Duncan v. Rock- 

w e l l  Mfg. Co. (1977) ,  173 Mont. 382, 567 P.2d 936; Bonawitz 

v. Bourke (1977),  173 Mont. 179, 567 P.2d 32. 

W e  f i n d  t h a t  defendant ,  as t h e  moving p a r t y ,  has  n o t  

m e t  h i s  burden of e s t a b l i s h i n g  t h e  absence of an i s s u e  of 

f a c t  a s  t o  t h e  e x i s t e n c e  of  t h e  o r a l  c o n t r a c t  as a l l e g e d .  

I n  viewing t h e  r eco rd  i n  a l i g h t  most f a v o r a b l e  t o  p l a i n -  

t i f f ,  w e  conclude t h a t  a  m a t e r i a l  f a c t u a l  i s s u e  e x i s t s  and 

i s  i n  need of p roper  resolvement a t  t h e  t r i a l  l e v e l .  

W e  have n o t  a t t empted  t o  dec ide  t h e  merits of t h i s  c a s e  

nor which p a r t y  should u l t i m a t e l y  p r e v a i l .  W e  merely hold  

f o r  t h e  foregoing  r ea sons  t h a t  t h e  D i s t r i c t  Court  e r r e d  i n  

g r a n t i n g  d e f e n d a n t ' s  motion f o r  summary judgment. 

I n  reviewing p l a i n t i f f ' s  motion f o r  summary judgment, 

t h e  g e n e r a l  r u l e s  and p r i n c i p l e s  s t a t e d  above w i l l  c o n t r o l ,  

w i t h  t h e  evidence now being viewed i n  a l i g h t  most f a v o r a b l e  

t o  defendant .  



I n  suppor t  of h i s  motion p l a i n t i f f  p o i n t s  o u t  t h a t  

d e f e n d a n t ' s  s o l e  defense  t o  t h e  p r e s e n t  a c t i o n  i s  t h e  a l -  

l eged  o r a l  agreement i n  which p l a i n t i f f  guaranteed a $900 

p e r  month s a l a r y  f o r  defendant .  P l a i n t i f f  a rgues  t h a t  even 

should it be found t h a t  such an  agreement w a s  en t e red  i n t o ,  

it cannot  be given e f f e c t  i n  t h i s  i n s t a n c e .  

P l a i n t i f f ' s  argument i s  based on t h e  a l l e g a t i o n  t h a t  

t h e  w r i t t e n  agreements e n t e r e d  i n t o  on November 2 1 ,  1975, 

which inc luded  t h e  "Submitted Annualized Commission Agree- 

ment," superseded any p r i o r  o r a l  n e g o t i a t i o n s  o r  agreement 

between t h e  p a r t i e s .  I n  suppor t  of t h i s  argument, p l a i n t i f f  

c i tes s e c t i o n s  28-2-904 and 28-3-203, MCA. 

A s  s t a t e d  i n  p l a i n t i f f ' s  b r i e f ,  t h e r e  i s  abundant c a s e  

l a w  i n  Montana which ho lds  t h a t  p r i o r  o r a l  agreements o r  

c o n d i t i o n s  are n o t  admis s ib l e  t o  a l t e r  o r  va ry  t h e  terms of 

a l a t e r  w r i t t e n  c o n t r a c t .  Davidson v. Casebol t  (1969) ,  154 

Mont. 125, 461 P.2d 2; Heckman and S h e l l  v. Wilson (1971) ,  

158 Mont. 47, 487 P.2d 1 1 4 1 ;  Kingerski  v. Lamey (1979) ,  - 

Mont. - , 604 P.2d 782, 36 St.Rep. 2316. I t  should be 

noted,  however, t h a t  such c a s e  l a w  has  on ly  d e a l t  w i t h  an  

a p p l i c a t i o n  of t h e  r u l e  as t o  p r i o r  o r a l  agreements and 

subsequent  c o n t r a c t s  between t h e  same p a r t i e s  i n  r ega rd  t o  

t h e  same matter. I t  should a l s o  be  noted t h a t  d i s t i n c t  

c o l l a t e r a l  agreements,  even a s  between t h e  same p a r t i e s ,  

w i l l  n o t  merge s o  as t o  prec lude  a p r i o r  o r a l  agreement. 
- l;-&. 

See L d  v. Montforton (19411, 112 Mont. 24, 113 P.2d 507; 

17 C.J.S. Con t r ac t s  8381 a t  451. 

Upon examining t h e  a l l e g e d  o r a l  agreement and subse- 

quen t  w r i t t e n  commission agreement, w e  n o t e  t h a t  t h e  w r i t t e n  

agreement s p e c i f i c a l l y  d e a l s  wi th  t h e  r i g h t s  and d u t i e s  of 

defendant  and Lincoln B e n e f i t  L i f e  Company. The agreement 



provides that defendant will be advanced up to $1,250 per 

month against future earned commissions and that all ad- 

vances made are considered a debt to the insurance company. 

The alleged oral agreement, on the other hand, deals with a 

personal guarantee by plaintiff that defendant would re- 

ceive, at a minimum, $900 per month with no obligation of 

repayment. 

In reviewing the relationship of the two agreements in 

a light most favorable to defendant, we note that the al- 

leged oral agreement is collateral as opposed to ancillary. 

Both agreements were entered into at approximately the same 

time and deal with an arrangement whereby defendant is to 

receive monies for selling insurance. One agreement, however, 

is with Lincoln Benefit Life Company and provides for a 

repayment of advances made. The other separate agreement is 

with plaintiff and allegedly provides that he personally 

will guarantee a set salary no matter how much defendant is 

required to repay the insurance company. Each agreement is 

distinct, separate, involves a different party and is able 

to stand independent of the other. With this being the 

case, we cannot find as a matter of law that the written 

agreement would supersede the alleged oral agreement. 

Plaintiff points out that he also has signed the writ- 

ten commission agreement and thus argues he was a party to 

both the oral and written agreement. We agree that plain- 

tiff was a signatory on the written agreement but only in 

his capacity as general agent for Lincoln Benefit Life 

Company. As alleged, the separate oral agreement with 

defendant was entered into by plaintiff in a personal capa- 

city; thus, the fact he may have signed the written agree- 

ment will not affect a finding that the agreements are 



d i s t i n c t  and c o l l a t e r a l  o r  t h a t  they  w e r e  e n t e r e d  i n t o  by 

d i f f e r e n t  p a r t i e s ,  

A s  s t a t e d  e a r l i e r  w e  do n o t  a t t empt  t o  dec ide  t h e  

merits of  t h i s  c a s e  o r  t o  r e s o l v e  t h e  i s s u e  of f a c t  a s  t o  

whether t h e r e  was an  o r a l  agreement a s  a l l e g e d .  W e  merely 

f i n d  f o r  t h e  foregoing  r ea sons  t h a t  t h e  D i s t r i c t  Court  d i d  

n o t  err i n  r e f u s i n g  t o  g r a n t  p l a i n t i f f ' s  motion. 

A s  t o  t h e  d e p o s i t i o n  of  Loren "P i"  Page, w e  n o t e  t h a t  

t h e  D i s t r i c t  Cour t  e s t a b l i s h e d  February 6 ,  1980, a s  t h e  cu t -  

o f f  d a t e  f o r  d i scovery .  Loren Page ' s  d e p o s i t i o n  w a s  taken 

on February 26, 1980, and f i l e d  on March 20, 1980. The 

f i n d i n g s  of fact ,  conc lus ions  of law and o r d e r  denying 

p l a i n t i f f ' s  motion f o r  summary judgment and g r a n t i n g  defen- 

d a n t ' s  motion f o r  summary judgment w a s  e n t e r e d  on March 11, 

1980. The d e p o s i t i o n  of  Page w a s  n o t  taken p r i o r  t o  t h e  

cu t -of f  d a t e  f o r  p r e t r i a l  d i scovery ,  nor was it b e f o r e  t h e  

D i s t r i c t  Court  a t  t h e  t i m e  i t  r u l e d  on summary judgment. 

The D i s t r i c t  Court  cannot  be he ld  i n  e r r o r  on t h e  b a s i s  of 

documents n o t  p rope r ly  b e f o r e  it a t  t h e  t i m e  it made i t s  

r u l i n g .  See Baylor v. Jacobson (1976) ,  170 Mont. 234, 552 

P.2d 55. 

The o r d e r  denying p l a i n t i f f ' s  motion f o r  summary judg- 

ment i s  a f f i rmed.  Summary judgment f o r  defendant  i s  vacated.  

The cause  i s  remanded t o  t h e  D i s t r i c t  Court  f o r  t r i a l .  

J %6p. 
* ,'> 
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J u s t i c e  1 



W e  concur:  

Chief  J u s t i c e  
4 


