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M r .  J u s t i c e  Gene B. Daly d e l i v e r e d  t h e  Opinion of t h e  Court .  

  his appea l  a r i s e s  from a  conv ic t ion  of defendant  of 

o b s t r u c t i o n  of j u s t i c e ,  a  f e lony ,  under s e c t i o n  45-7-303, 

MCA, i n  t h e  Nineteenth  J u d i c i a l  D i s t r i c t ,  Lincoln County, 

t h e  Honorable Robert  M. Hol te r  p r e s i d i n g .  

On o r  about  June 23, 1975, a t  t h e  Pack Rat mining c la im 

near  Libby, Montana, David Iocca was s h o t  twice  i n  t h e  back 

of t h e  head, k i l l e d  and bur ied .  P r i o r  t o  t h a t  d a t e  Iocca ,  

Randall  Cra ig  Baugh, and defendant  had l i v e d  toge the r  a t  t h e  

Pack Rat  cabin .  S h o r t l y  a f t e r  t h e  decedent  was s h o t ,  Baugh 

and defendant  f l e d  t h e  state.  

Baugh sur rendered  himself  t o  a u t h o r i t i e s  i n  l a te  1975. 

He was subsequent ly  convic ted  of d e l i b e r a t e  homicide and 

sentenced t o  seventy- f ive  yea r s  i n  p r i s o n .  

Defendant w a s  apprehended i n  Arizona i n  A p r i l  1979. H e  

w a s  charged under an amended in format ion  wi th  d e l i b e r a t e  

homicide, o r ,  i n  t h e  a l t e r n a t i v e ,  o b s t r u c t i n g  j u s t i c e  by 

a s s i s t i n g  Baugh i n  t h e  b u r i a l  of Iocca.  The ju ry  a c q u i t t e d  

defendant  of  d e l i b e r a t e  homicide and convic ted  him of ob- 

s t r u c t i n g  j u s t i c e .  

P r i o r  t o  d e f e n d a n t ' s  t r i a l ,  Baugh confessed t o  i n v e s t i -  

g a t o r s  t h a t  he a lone  had murdered and bu r i ed  Iocca .  ~ a u g h  

then submitted t o  a  polygraph examination,  t h e  r e s u l t s  of 

which tended t o  suppor t  h i s  s t a t emen t  t h a t  he a lone  had 

k i l l e d  Iocca  b u t  showed i n d i c a t i o n s  of decep t ion  a s  t o  

Baugh's s t a t emen t  t h a t  defendant  was n o t  involved i n  t h e  

b u r i a l .  

The p rosecu t ion  f i l e d  a  p r e t r i a l  motion i n  l imine  

seeking exc lus ion  of t h e  polygraph and i t s  r e s u l t s .  The 

t r i a l  c o u r t  r u l e d  t h e  evidence inadmis s ib l e .  Baugh then  

t e s t i f i e d  dur ing  t h e  S t a t e ' s  case- in-chief  r e l a t i n g  h i s  



v e r s i o n  of t h e  e v e n t s  surrounding I o c c a l s  dea th .  H i s  tes t i -  

mony was s u b s t a n t i a l l y  t h e  same a s  h i s  p r i o r  con fes s ion  

excep t  it i n d i c a t e d  t h a t  defendant  helped i n  t h e  b u r i a l  of 

Iocca .  

The S t a t e  a l s o  f i l e d  a motion i n  l imine  t o  p r o h i b i t  t h e  

de fense  from making any r e f e r e n c e  t o  t h e  Lincoln County 

At torney having o f f e r e d  mari juana t o  defendant  on t h e  n i g h t  

b e f o r e  t h e  murder. The t r i a l  c o u r t  excluded a l l  such e v i -  

dence,  r u l i n g  i t  i r r e l e v a n t .  

A f t e r  t r i a l  defendant  w a s  sentenced t o  t e n  y e a r s  i n  

p r i s o n ,  des igna t ed  a  dangerous o f f ende r  and d e c l a r e d  i n e l i -  

g i b l e  f o r  p a r o l e  under s e c t i o n  46-18-202, MCA. 

On appea l  defendant  f i r s t  r a i s e s  t h e  i s s u e  of whether 

t h e  t r i a l  c o u r t  e r r e d  by g r a n t i n g  t h e  S t a t e ' s  motion i n  

l imine  t o  exclude evidence of  Baugh's polygraph examination.  

The r u l e  i n  Montana i s  t h a t  t h e  r e s u l t s  of polygraph 

examinations a r e  n o t  admiss ib le  a s  evidence i n  a c r i m i n a l  

t r i a l .  S t a t e  v.  Hollywood (1960) ,  138 Mont. 561, 358 P.2d 

437; S t a t e  v. Cor (1964),  1 4 4  Mont. 323, 396 P.2d 86; S t a t e  

v .  Campbell (1978) ,  176 Mont. 323, 579 P.2d 1231, 35 St.Rep. 

1080; S t a t e  v .  Bashor (1980) ,  Mont. -1 - P. 2d 

, 37 St.Rep. 1098. 

Defendant, r e l y i n g  on S t a t e  v .  Dorsey (1975) ,  87 N.M.  

323, 532 P.2d 912, a rgues  t h a t  polygraph tes t imony,  which i s  

excu lpa to ry ,  i s  admis s ib l e  no twi ths tanding  a  s t a t e r s  r u l e s  

p r o h i b i t i n g  i t s  admission.  Without r u l i n g  on whether t h e  

polygraph test imony i n  t h i s  i n s t a n c e  i s  exculpa tory ,  t h i s  

Court  merely needs t o  n o t e  we have d e c l i n e d  t o  f o l l o w ~ ~ o r s e y  

and t h e  r a t i o n a l e  expressed by t h e  N e w  Mexico c o u r t  i n  t h a t  

ca se .  See Bashor, 37 St.Rep. a t  1108. 



~ e f e n d a n t  a l s o  a rgues  t h a t  t h e  polygraph tes t imony 

should be admiss ib le  under a s tandard  g e n e r a l l y  a p p l i e d  t o  

e x p e r t  test imony. Relying on t h e  r a t i o n a l e  expressed i n  

Bashor and u n i t e d  S t a t e s  v.  Alexander ( 8 t h  C i r .  1975) ,  526 

F.2d 161, we d i sag ree .  

Rule 702, Mont.R.Evid., a l lows  e x p e r t  op in ion  t o  be  

in t roduced  a t  t r i a l  i f  s p e c i a l i z e d  knowledge w i l l  a s s i s t  t h e  

t r i e r  of  f a c t  t o  unders tand t h e  evidence o r  determine a f a c t  

i n  i s s u e .  The on ly  t h i n g  t h e  polygraph r e s u l t  can accomplish 

i n  t h i s  i n s t a n c e  i s  t o  suppor t  t h e  c r e d i b i l i t y  of Baugh a s  

t o  h i s  test imony. Baugh's c r e d i b i l i t y  i s  n o t  a f a c t  i n  

i s s u e  i n  t h i s  a c t i o n ;  t hus ,  t h e  op in ion  of t h e  polygraph 

o p e r a t o r  a s  t o  t h e  t r u t h f u l n e s s  of t h e  s t a t emen t s  made, does  

n o t  f a l l  w i t h i n  t h e  scope of Rule 702, Mont.R.Evid. 

I t  i s  d i s t i n c t l y  t h e  j u r y ' s  p rov ince  t o  determine 

whether a w i tnes s  i s  being t r u t h f u l .  Baugh t e s t i f i e d  f u l l y  

a t  t r i a l  t o  every  i t e m  t h a t  he t e s t i f i e d  t o  du r ing  t h e  

polygraph examination.  The ju ry  w a s  a b l e  t o  determine 

whether t h i s  test imony was c r e d i b l e .  The polygraph e x p e r t  

i n  t h i s  c a s e  would be d i r e c t l y  invading t h e  prov ince  of t h e  

j u ry  i f  he had been al lowed t o  o f f e r  h i s  op in ion  a s  t o  

whether Baugh had been t e l l i n g  t h e  t r u t h .  See Bashor, 37 

St.Rep. a t  1109. 

For t h e  reasons  s t a t e d ,  we f i n d  t h e  t r i a l  c o u r t  d i d  n o t  

e r r  i n  excluding t h e  evidence of t h e  polygraph examination.  

The second i s s u e  r a i s e d  by defendant  on t h i s  appea l  i s  

whether t h e  t r i a l  c o u r t  e r r e d  i n  g r a n t i n g  t h e  S t a t e ' s  motion 

t o  exclude d e f e n d a n t ' s  test imony t h a t  he had smoked mari- 

juana wi th  t h e  p rosecu to r  t h e  n i g h t  be fo re  t h e  o f f ense .   he 

t r i a l  c o u r t  i n  excluding t h e  o f f e r e d  evidence reasoned t h a t  

i t  was n o t  r e l e v a n t ,  o r  i f  r e l e v a n t ,  t h a t  i t s  p roba t ive  

va lue  was outweighed by i t s  p r e j u d i c i a l  e f f e c t .  



Rule 401, Mont.R.Evid., d e f i n e s  r e l e v a n t  evidence a s  

"evidence having any tendency t o  make t h e  e x i s t e n c e  of a 

f a c t  t h a t  i s  of consequence t o  t h e  de t e rmina t ion  of t h e  

a c t i o n  more probable  than  it would be wi thou t  t h e  evidence."  

(Emphasis supp l i ed . )  

The b a s i s  of t h e  S t a t e ' s  charge  of o b s t r u c t i o n  of 

j u s t i c e  a g a i n s t  defendant  a s  i n d i c a t e d  i n  t h e  amended i n f o r -  

mation w a s  t h a t  he a s s i s t e d  Baugh i n  t h e  b u r i a l  of Iocca ,  

thereby  a i d i n g  i n  t h e  suppress ion  and concealment of t h e  

homicide committed by Baugh. 

The evidence sought  t o  be admi t ted  was o f f e r e d  t o  show 

defendant  w a s  n o t  encouraged by t h e  law o f f i c e r s  i n  Lincoln 

County a t  t h e  t i m e  Iocca  w a s  k i l l e d  and t h u s  had reason  t o  

f e a r  he would n o t  g e t  a  j u s t ,  f a i r  t r i a l ;  consequent ly ,  

i n s t e a d  of going t o  t h e  a u t h o r i t i e s  he f l e d  t h e  s tate.  

I t  i s  p o s s i b l e  t h a t  defendant  e n t e r t a i n e d  t h e  b e l i e f  he 

could n o t  r e c e i v e  a  f a i r  t r i a l  i n  Lincoln County. Thus, t h e  

tes t imony a s  t o  h i s  encounter  wi th  t h e  p rosecu to r  t h e  n i g h t  

be fo re  t h e  murder was r e l e v a n t  as t o  show d e f e n d a n t ' s  i n t e n t  

f o r  l e a v i n g  t h e  a r e a .  However, t h e  f a c t  t h a t  defendant  f l e d  

t h e  a r e a  i s  n o t  of  major consequence t o  t h e  de t e rmina t ion  of 

t h i s  a c t i o n .  The gravamen of t h e  o b s t r u c t i o n  of j u s t i c e  

charge  i s  d e f e n d a n t ' s  s t a t e  of mind a t  t h e  t ime he was 

a s s i s t i n g  Baugh i n  t h e  b u r i a l  of I o c c a ' s  body. The evidence 

sought  t o  be admit ted had l i t t l e ,  i f  any, p r o b a t i v e  va lue  a s  

t o  t h i s  ques t ion .  

Rule 403, Mont.R.Evid., a l lows  t h e  t r i a l  c o u r t ,  i n  i t s  

d i s c r e t i o n ,  t o  balance t h e  p r o b a t i v e  va lue  of evidence as 

a g a i n s t  i t s  tendency t o  p r e j u d i c e  o r  confuse  and mis lead  t h e  

jury .  S t a t e  v. R o l l i n s  (1967) ,  149 Mont. 481, 428 P.2d 462; 

S t a t e  v .  B r e i t e n s t e i n  (1979) ,  Mont. , 591 P.2d 



233, 36 St.Rep. 403; S t a t e  v.  Azure (1979) ,  Mont. I 

591 P.2d 1125, 36 St.Rep. 514. 

The evidence i n  t h i s  i n s t a n c e  i s  p r e j u d i c i a l  i n  t h a t  it 

t ends  t o  c a s t  t h e  p rosecu to r  i n  a  less than  f avo rab le  l i g h t  

and would r e s u l t  i n  a  t r i a l  w i th in  a  t r i a l  a s  t o  h i s  a l l e g e d  

behavior .  More impor tan t ,  s i n c e  t h e  evidence i s  n o t  proba- 

t i v e  t o  d e f e n d a n t ' s  s tate of mind a s  he was a s s i s t i n g  i n  t h e  

b u r i a l ,  t h e  test imony would on ly  have d i r e c t e d  t h e  j u r y ' s  

a t t e n t i o n  from t h e  p r i n c i p a l  i s s u e  and thereby  c r e a t e  a 

confused and mis led ju ry  a s  t o  de fendan t ' s  g u i l t  o r  innocence. 

Defendant a rgues  t h a t  t h e  p r o b a t i v e  va lue  of t h e  e v i -  

dence outweighs any u n f a i r  p r e j u d i c e  o r  confusion of t h e  

i s s u e s .  W e  d i s a g r e e .  The evidence sought  t o  be admi t ted  i s  

c o l l a t e r a l ,  focus ing  on ly  on d e f e n d a n t ' s  i n t e n t  o r  motive i n  

f a i l i n g  t o  go t o  t h e  a u t h o r i t i e s  i n  Lincoln County and n o t  

on d e f e n d a n t ' s  i n t e n t  o r  motive i n  a s s i s t i n g  Baugh. The 

evidence having l i t t l e  r e l a t i o n s h i p  t o  t h e  main f a c t  i n  

i s s u e ,  it cannot  be s a i d  t h e  p r o b a t i v e  va lue  c l e a r l y  over-  

r i d e s  t h e  ev idence ' s  p r e j u d i c i a l  and confus ing  na tu re .  

Consequently,  w e  cannot  f i n d  t h e  t r i a l  c o u r t  e r r e d  i n  i t s  

exc lus ion .  

The f i n a l  i s s u e  r a i s e d  on appea l  i s  whether t h e  t r i a l  

c o u r t  e r r e d  i n  sen tenc ing  defendant  under a  s t a t u t e  n o t  i n  

e f f e c t  when t h e  o f f e n s e  w a s  committed. 

The o f f e n s e  i n  t h i s  c a s e  occurred i n  l a t e  June 1975. 

Defendant was apprehended, t r i e d  and convic ted  i n  1979. I n  

sen tenc ing  defendant ,  t h e  t r i a l  c o u r t  d e c l a r e d  him a  danger- 

ous  o f f ende r  under s e c t i o n  46-18-404, MCA, and dec l a red  him 

i n e l i g i b l e  f o r  p a r o l e  under s e c t i o n  46-18-202, MCA. Both 

s t a t u t e s  w e r e  enac ted  i n  t h e  1977 l e g i s l a t i v e  s e s s i o n  and 

became e f f e c t i v e  on J u l y  1 of t h a t  year .  



Appl i ca t ion  of  a law which e l i m i n a t e s  o r  de l ays  a  

d e f e n d a n t ' s  p a r o l e  e l i g i b i l i t y  a f t e r  t h e  c r i m i n a l  o f f e n s e  

has  been committed i s  ex  p o s t  f a c t o  a s  a p p l i e d  t o  t h a t  - 

defendant  and,  t h e r e f o r e ,  u n c o n s t i t u t i o n a l .  S t a t e  v.  Gone 

(1978) I - Mont. , 587 P.2d 1291, 35 St.Rep. 1540; S t a t e  

v. Azure (1978) ,  - Mont. , 587 P.2d 1297, 35 St.Rep. 

1559. We o r d e r  such r e s t r i c t i o n  s t r i c k e n  from t h e  judgment 

and sentence.  

The judgment of t h e  D i s t r i c t  Court  i s  a f f i rmed a s  

modified.  
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J u s t i c e  

W e  concur: 

?h+d! 
Chief j u s t i c e  


