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M r .  J u s t i c e  John Conway Har r i son  d e l i v e r e d  t h e  Opinion of  t h e  
Cour t  . 

Thi s  i s  an appea l  from t h e  judgment of t h e  D i s t r i c t  

Cour t  of t h e  E igh t een th  J u d i c i a l  D i s t r i c t ,  G a l l a t i n  County, 

which found p l a i n t i f f  breached a  c o n t r a c t ,  committed f r a u d  

and damaged p rope r ty .  

W e  s h a l l  cons ide r  t h r e e  i s s u e s  on t h i s  appea l :  

1. Whether t h e  D i s t r i c t  Cour t  e r r e d  i n  f i n d i n g  t h a t  

t h e  September 21, 1978, buy - se l l  agreement was a  nova t i on  of  

t h e  May 1 2 ,  1978, agreement. 

2 .  Whether t h e  D i s t r i c t  Cour t  e r r e d  i n  f i n d i n g  t h a t  

t h e  September 2 1 ,  1978, buy-se l l  agreement f a i l e d  because  of 

t h e  n o n f u l f i l l m e n t  of  a  c o n d i t i o n  p r eceden t  of  o b t a i n i n g  

f i n a n c i n g  f o r  t h e  purchase  of r e a l  p rope r ty .  

3 .  Whether t h e  D i s t r i c t  Cour t  e r r e d  by n o t  i n t e r p r e t i n g  

t h e  s u b j e c t  t o  f i n a n c i n g  c l a u s e  t o  i n c l u d e  r ea sonab l e  t e r m s .  

P l a i n t i f f ,  Management, I n c . ,  b rought  s u i t  f o r  damages 

a g a i n s t  de f endan t  Mastersons ,  I n c . ,  and o t h e r s  f o r  b reach  of 

c o n t r a c t ,  i n t e r f e r e n c e  w i t h  c o n t r a c t  r i g h t s  and f r aud .  

Defendants  responded w i t h  a  d e n i a l  of a l l  a l l e g a t i o n s  and 

counte rc la imed  f o r  damages t o  p r o p e r t y ,  improper r e p a i r  and 

f r a u d .  T r i a l  was conducted w i thou t  a  ju ry .  A judgment was 

rendered  i n  f a v o r  of de f endan t s  on bo th  t h e  compla in t  and 

t h e  counte rc la im.  P l a i n t i f f  a p p e a l s  from t h e  judgment. 

Three l and  s a l e s  c o n t r a c t s  f o r  a  l o t  i n  West Yellow- 

s t o n e ,  Montana, a r e  a t  i s s u e  i n  t h i s  appea l .  A commercial 

o f f i c e  s t r u c t u r e  known a s  t h e  Scoote r  Bu i ld ing  and a  sma l l  

r e n t a l  c a b i n  a r e  on t h e  p rope r ty .  The f i r s t  c o n t r a c t  be- 

tween p l a i n t i f f ,  a s  buyer ,  and Yellowstone Amusement, I n c . ,  

c o n s i s t i n g  of de f endan t  Mastersons ,  I n c . ,  and de fendan t  

Ruther ford  Amusements, I n c . ,  a s  se l ler ,  was s igned  on May 

1 2 ,  1978. Under t h e  t e r m s  of t h e  c o n t r a c t ,  p l a i n t i f f  agreed  



t o  purchase  t h e  p rope r ty  f o r  $65,000 p l u s  1 0  p e r c e n t  i n t e r -  

e s t ,  w i th  t h e  purchase p r i c e  due August 12 ,  1978. Because 

of heavy snow t h e  Scoote r  Bui lding had been damaged, s o  

between May 1 2  and September 1 2 ,  1978, p l a i n t i f f  e f f e c t e d  

r e c o n s t r u c t i o n  and r e p a i r .  Monty N e v i l l e ,  t h e  p r i n c i p a l  

agen t  f o r  p l a i n t i f f ,  t e s t i f i e d  t h a t  a t  t h a t  t ime he d i d  n o t  

have t h e  p r e s e n t  a b i l i t y  t o  pay f o r  t h e  p rope r ty ,  b u t  he 

sought  t o  r e p a i r  t h e  b u i l d i n g  and r e s e l l  o r  l e a s e  it. 

P l a i n t i f f  was unable  t o  pay Yellowstone Amusements, . 

Inc . ,  when t h e  o b l i g a t i o n  became due on August 1 2 ,  b u t  

N e v i l l e  informed Gib Mastersons,  agen t  f o r  Yellowstone 

Amusement, I nc . ,  t h a t  he would g i v e  him a  check when he 

r ece ived  t h e  funds from Empire Fede ra l  Savings  and Loan i n  

Liv ings ton ,  Montana. T h e r e a f t e r ,  Nevi l le  gave Mastersons a  

pos tda t ed  check wi th  d i r e c t i o n s  t o  hold  i t  a  few days  b e f o r e  

cash ing  it. Mastersons d i d  so ,  b u t  t h e  check was r e t u r n e d  

f o r  i n s u f f i c i e n t  funds.  

I n  t h e  meantime, N e v i l l e  had informed defendant  Ray 

Carkeek t h a t  t h e  b u i l d i n g  was a v a i l a b l e  f o r  s a l e .  H e  a l s o  

informed Carkeek t h a t  t h e  b u i l d i n g  was app ra i sed  a t  $211,000, 

t h a t  t h e r e  was a l e a s e  on one-half of t h e  b u i l d i n g ,  t h a t  

Empire Savings  and Loan would f i nance  t h e  t r a n s a c t i o n  and 

t h a t  t h e r e  were on ly  two c la ims  a g a i n s t  t h e  p rope r ty .  A t  

some p o i n t  w i t h i n  t h i s  t i m e  frame, N e v i l l e  t o r e  down a  

r e n t a l  cab in  on t h e  p rope r ty .  The f a c t s  a r e  i n  d i s p u t e  a s  

t o  whether o r  n o t  he had Mastersons '  approva l  t o  do t h i s .  

On September 21, 1978, t h e  second c o n t r a c t  f o r  t h e  

p rope r ty  was en t e red  i n t o  w i th  Gib Mastersons and p l a i n t i f f ,  

a s  sellers, and defendants  Carkeek, Robert  Dye, Lewis 

Robinson, and Robert  R u s s e l l ,  a s  buyers ,  agree ing  t o  pur- 

chase  t h e  p rope r ty  f o r  $125,000. The c o n t r a c t  was s u b j e c t  

t o  two typed p rov i s ions :  f i r s t ,  t h a t  t h e  e n t i r e  c o n t r a c t  



was s u b j e c t  t o  defendants  being a b l e  t o  s u c c e s s f u l l y  o b t a i n  

f i nanc ing  from ~ m p i r e  Federa l  Savings and Loan, L iv ings ton ,  

Montana; and second, t h a t  t h e  s e l l e r s  agreed t o  hold buyers  

harmless a g a i n s t  any and a l l  c la ims  a g a i n s t  t h e  proper ty .  

The c o n t r a c t  was t o  be c lo sed  on November 1, 1978, w i th  

defendant  Mastersons r e c e i v i n g  $65,000. Defendant Dye 

proceeded i n t o  n e g o t i a t i o n s  wi th  Empire and was r e fused  

f inanc ing .  Defendants a l s o  d i scovered  t h a t  N e v i l l e  had n o t  

mentioned s e v e r a l  o t h e r  c la ims  a g a i n s t  t h e  p rope r ty .  D e -  

f endan t s  a t tempted t o  n o t i f y  N e v i l l e  of t h e  f a i l u r e  of t h e  

c o n t r a c t  p rov i s ion ,  b u t  because N e v i l l e  was on a hunt ing  

t r i p ,  they placed a  l e t te r  i n  h i s  door which he found upon 

h i s  r e t u r n  on October 29. Defendant Robinson con tac t ed  

defendant  Mastersons and advised him of t h e  buyers '  i n t e n t i o n  

t o  cance l  t h e  c o n t r a c t  f o r  f a i l u r e  of a  cond i t i on  precedent .  

On November 2, 1978, defendant  Mastersons s o l d  t h e  

p rope r ty  under a  t h i r d  c o n t r a c t  t o  t h e  p a r t n e r s h i p  of de- 

f endan t s  Dye, Robinson and Russe l l ,  known a s  Block ~ s s o c i a t e s .  

P l a i n t i f f  took no p a r t  i n  t h e  t h i r d  c o n t r a c t .  

The D i s t r i c t  Court  found a  novat ion of t h e  f i r s t  con- 

t r a c t  and t h a t  p l a i n t i f f  had, i n  f a c t ,  breached t h e  second 

c o n t r a c t  and was i n  d e f a u l t  of bo th  c o n t r a c t s .  

P l a i n t i f f  a rgues  t h a t  t h e  novat ion d i d  i n  f a c t  occu r ,  

b u t  d i s a g r e e s  t h a t  t h e  f i r s t  c o n t r a c t  was s t i l l  binding.  

P l a i n t i f f  claimed t h a t  defendant  Gib Mastersons ,  a s  agen t  f o r  

Yellowstone Amusement, I n c . ,  consented t o  a  new deb to r  when 

he e n t e r e d  i n t o  a buy-se l l  agreement on September 2 1 ,  1978, 

w i th  p l a i n t i f f ,  a s  sellers. Carkeek, Dye, ~ o b i n s o n ,  and 

Russe l l  were buyers.  By t h a t  agreement defendant  Mastersons,  

a s  agen t  f o r  Yellowstone Amusement, I n c . ,  was accep t ing  t h e  

promise of  Carkeek and t h e  o t h e r s  t o  pay $125,000. P l a i n t i f f  

i n s i s t s  t h a t  by accep t ing  t h a t  promise from defendants ,  it 



was d i scha rg ing  h i s  d e b t  owed t o  Yellowstone Amusement, I nc .  

I n  o t h e r  words, t h e  o b l i g a t i o n s  between t h e  o r i g i n a l  p a r t i e s  

a s  found i n  t h e  May 1 2 ,  1978, agreement w e r e  ex t inguished  

and a  new o b l i g a t i o n  was c r e a t e d  which i s  t h e  b a s i s  of t h e  

nova t i o n .  

W e  do n o t  a c c e p t  p l a i n t i f f ' s  argument. W e  f i n d  no 

novat ion.  The p a r t i e s  e n t e r e d  i n t o  a  c o n t r a c t  on May 12 ,  

1978. The c o n t r a c t  c a l l e d  f o r  a  payment on t h e  c o n t r a c t  on 

August 12,  1978. P l a i n t i f f  d e f a u l t e d  on September 21, 1978. 

Defendant Mastersons informed p l a i n t i f f  of h i s  d e f a u l t .  

P l a i n t i f f  f u r t h e r  a t t empt s  t o  s a t i s f y  t h e  c o n t r a c t  o b l i g a t i o n  

a l s o  f a i l e d  when he gave defendant  Mastersons,  a s  agen t  f o r  

Yellowstone Amusement, I n c . ,  a  check which was r e tu rned  

marked " i n s u f f i c i e n t  funds ."  The o r i g i n a l  May 1 2 ,  1978, 

c o n t r a c t  s t a t e d  i n  p a r t :  " I f  t h e  e n t i r e  sum i s  n o t  pa id  then 

t h i s  c o n t r a c t  s h a l l  be i n  d e f a u l t . "  A t  t h e  t ime,  t h e  c o n t r a c t  

was n o t  pa id  and p l a i n t i f f  was i n  d e f a u l t .  I n  a  f r a n t i c  

a t t e m p t  t o  fo rego  t h e  e f f e c t s  of d e f a u l t  of t h e  c o n t r a c t ,  

p l a i n t i f f  a t tempted t o  se l l  t h e  p rope r ty  t o  ano the r  par ty--  

defendants  Carkeek, Dye, Russe l l  and Robinson, thereby 

c la iming  a  novat ion and a d i scha rge  of t h e  o r i g i n a l  c o n t r a c t .  

" 'Novat ion '  i s  t h e  s u b s t i t u t i o n  of a  new o b l i g a t i o n  f o r  

an  e x i s t i n g  one." Sec t ion  28-1-1501, MCA. "Novation i s  

made by t h e  s u b s t i t u t i o n  o f :  (1) a  new o b l i g a t i o n  between 

t h e  same p a r t i e s  w i th  i n t e n t  t o  e x t i n g u i s h  t h e  o l d  ob l iga -  

t i o n . "  Sec t ion  28-1-1502, MCA. 

" I n  o r d e r  t o  e f f e c t  a  novat ion t h e r e  must be a  
c l e a r  and d e f i n i t e  i n t e n t i o n  on t h e  p a r t  of a l l  
concerned t h a t  such i s  t h e  purpose of t h e  agree-  
ment, f o r  it i s  a  w e l l - s e t t l e d  p r i n c i p l e  t h a t  
novat ion i s  never  t o  be presumed; t h e  p o i n t  i n  
every  ca se ,  then ,  i s ,  d i d  t h e  p a r t i e s  i n t end  by 
t h e i r  arrangement t o  e x t i n g u i s h  t h e  o l d  d e b t  o r  
o b l i g a t i o n  and r e l y  e n t i r e l y  on t h e  new, o r  d i d  
they in t end  t o  keep t h e  o l d  a l i v e  and merely 
a c c e p t  t h e  new a s  f u r t h e r  s e c u r i t y ,  and t h i s  



q u e s t i o n  of i n t e n t i o n  must be decided from a l l  
of t h e  c i rcumstances ."  Harr ison v.  Fregger  
(1930) ,  88 Mont. 448, 453, 294 P .  372, 373. 

W e  f i n d  no s u b s t i t u t e d  c o n t r a c t .  The new agreement i s  n o t  a 

s u b s t i t u t e d  con t . r ac t  o p e r a t i n g  a s  an immediate d i scha rge .  We 

f i n d  t h i s  by t h e  reasonable  i n t e r p r e t a t i o n  of t h e  i n t e n t  of 

t h e  p a r t i e s  a s  found i n  t h e  record .  

"There i s  no d i scha rge  by novat ion when a  c r e -  
d i t o r  mere1.y a c c e p t s  a  payment made by a  t h i r d  
person o r  a s s e n t s  t o  t h e  assumption of t h e  d e b t  
by such a  t h i r d  person.  I f  t h e  t r a n s a c t i o n  
reasonably  appeared t o  him a s  one t h a t  would 
g i v e  him a d d i t i o n a l  s e c u r i t y ,  and n o t  a  wholly 
new and s u b s t i t u t e d  o b l i g o r ,  t h e r e  i s  no a s s e n t  
by him t o  such a  s u b s t i t u t i o n  and t h e r e  i s  no 
d i s c h a r g e  by novat ion."  Corbin on Con t r ac t s ,  
S1298 a t  2 2 4  ( 1 9 6 2 ) .  

Defendant Mastersons was t h e  o r i g i n a l  ob l igee .  P l a i n t i f f  

d e f a u l t e d .  The o r i g i n a l  c o n t r a c t  was breached f o r  nonpayment. 

Defendant Mastersons simply wanted h i s  money f o r  t h e  bu i ld -  

i n g  and p rope r ty .  He d i d  n o t  want t o  s u b s t i t u t e  t h e  c o n t r a c t  

w i th  another  person.  P l a i n t i f f  i s  a  r e a l  e s t a t e  b roker .  He 

a t tempted t o  s ecu re  a d d i t i o n a l  buyers f o r  t h e  p rope r ty  when 

he was i n  d e f a u l t  and induced defendant  Mastersons by a l lowing  

p l a i n t i f f  t o  e n t e r  t h e  buy-se l l  agreement of September 21, 

1978, a s  a  s e l l e r .  However, i n  t h e  end,  t h e  buy-se l l  agree-  

ment f a i l e d  t o  e f f e c t u a t e  a  binding c o n t r a c t .  There was no 

s u b s t i t u t e d  c o n t r a c t .  The D i s t r i c t  Cour t  found t h a t  t h e  

c o n d i t i o n  precedent  of ob t a in ing  f inanc ing  f o r  t h e  p rope r ty  

was n o t  f u l f i l l e d ,  t h e r e f o r e  render ing  t h e  second c o n t r a c t  

n u l l  and void.  The o r i g i n a l  o b l i g o r  was never d i scharged .  

F a i l u r e  t o  e f f e c t u a t e  a  second c o n t r a c t  r e s u l t e d  i n  no 

c o n t r a c t .  Without a second c o n t r a c t ,  t h e r e  can be no nova- 

t i o n .  

P l a i n t i f f  a rgues  t h a t  t h e  D i s t r i c t  Court  e r r e d  by 

f i n d i n g  t h a t  t h e  s u b j e c t  t o  f i nanc ing  c l a u s e  was a  c o n d i t i o n  

p receden t  and wi thout  f i n d i n g  t h a t  defendants  had t o  make 



reasonable  e f f o r t  t o  s e c u r e  f i nanc ing ,  thereby ,  a l lowing  t h e  

defendants  t o  g e t  o u t  of t h e  September 21, 1978, c o n t r a c t .  

We d i s a g r e e .  The buy-sel l  agreement s p e c i f i c a l l y  

s t a t e d  t h a t  " t h i s  o f f e r  i s  s u b j e c t  t o  f i nanc ing  a t  Empire 

Fede ra l  Savings and Loan, L iv ings ton ,  Mt." 

"A cond i t i on  precedent  i s  a  f a c t  o r  even t  which 
t h e  p a r t i e s  i n t e n d  must e x i s t  o r  t a k e  p l a c e  
be fo re  t h e r e  i s  a  r i g h t  t o  performance. A 
c o n d i t i o n  i s  d i s t i n g u i s h e d  from a  promise i n  
t h a t  i t  c r e a t e s  no r i g h t  o r  du ty  i n  and of it- 
s e l f  b u t  i s  merely a  l i m i t i n g  o r  modifying 
f a c t o r .  I f  t h e  c o n d i t i o n  i s  n o t  f u l f i l l e d ,  t h e  
r i g h t  t o  en fo rce  t h e  c o n t r a c t  does n o t  come 
i n t o  e x i s t e n c e .  " W i l l i s t o n ,  A T r e a t i s e  on t h e  

7- 

Law of  Con t r ac t s ,  5663 a t  12673rd ed.  1961) .  -- 

"A c o n d i t i o n  precedent  i s  one which i s  t o  be 
performed be fo re  some r i g h t  dependent thereon  
acc rues  o r  some a c t  dependent thereon  i s  per-  
formed." S e c t i o n  28-1-403, MCA. 

Before any p a r t y  t o  an o b l i g a t i o n  can r e q u i r e  ano the r  

p a r t y  t o  perform any a c t  under it, he must f u l f i l l  a l l  

c o n d i t i o n s  precedent  t h e r e t o  imposed upon himself  and must 

be a b l e  and o f f e r  t o  f u l f i l l  a l l  c o n d i t i o n s  concur ren t  s o  

imposed upon him of t h e  l i k e  f u l f i l l m e n t  by t h e  o t h e r  p a r t y  

excep t  a s  provided by s e c t i o n  28-1-407, MCA. 

The D i s t r i c t  Court  p rope r ly  found t h a t  t h e  f a i l u r e  t o  

o b t a i n  t h e  necessary  f i nanc ing  f o r  t h e  purchase  from Empire 

Fede ra l  Savings and Loan i n  Liv ings ton ,  Montana, rendered 

t h e  c o n t r a c t  of September 2 1 ,  1978, a  n u l l i t y .  The pro- 

v i s i o n  i s  s p e c i f i c .  Under t h e  c i rcumstances  of t h i s  c a s e ,  

t h e  e f f o r t s  of defendants  t o  o b t a i n  t h e  f i nanc ing  were 

reasonable .  P l a i n t i f f  r ep re sen ted  t o  defendants  t h a t  i n  

f a c t  he had a  commitment f o r  f i nanc ing  a t  Empire Federa l  

Savings and Loan. Testimony from t h e  bank o f f i c e r  i n d i c a t e d  

t h a t  no commitment was made. F u r t h e r ,  defendants  went t o  

L iv ings ton  t o  make a p p l i c a t i o n  f o r  t h e  l o a n  b u t  were i n -  

formed by t h e  l oan  o f f i c e r  t h a t  he would n o t  make a  l oan  i n  



West Yellowstone, Montana, t o  anybody and t h a t  it w a s  f u t i l e  

a t  t h a t  p o i n t  i n  t i m e  t o  make an a p p l i c a t i o n  f o r  a  loan .  

P l a i n t i f f  had no money. P l a i n t i f f  had no acces s  t o  

money--he was pu re ly  specu la t ing  on t h e  p rope r ty ,  and he 

embarked on a  h igh ly  s p e c u l a t i v e  ven tu re  i n  hope t h a t  some 

lending  i n s t i t u t i o n  would g i v e  him t h e  money, o r  i n  hope 

t h a t  he could somehow f i n d  a  buyer f o r  h i s  p roper ty .  P l a i n -  

t i f f  d i d  n o t  p u t  one c e n t  of  h i s  own money i n t o  t h i s  b u i l d i n g .  

P l a i n t i f f  a t tempted t o  sa lvage  a  loose ly-he ld  f i n a n c i a l  

gamble by making r e p r e s e n t a t i o n s  t o  o t h e r s  a s  an inducement 

t o  purchase  t h e  p rope r ty .  There was no loan .  There was no 

commitment f o r  a  loan.  There was no l e a s e  nor a  commitment 

f o r  a  l e a s e  on t h e  premises.  I n  t h e  end when t h e  c a r d s  w e r e  

c a l l e d ,  p l a i n t i f f  came up empty-handed. P l a i n t i f f  was 

o b l i g a t e d  t o  make payment. He f a i l e d  t o  do so.  H e  a t tempted 

t o  make another  p a r t y  l i a b l e  f o r  h i s  nonpayment and, thereby ,  

e x t i n g u i s h  h i s  o r i g i n a l  o b l i g a t i o n s - - t h i s  t oo  f a i l e d .  

Although t h e  D i s t r i c t  Court  e r r e d  i n  concluding t h a t  a  

novat ion had occur red ,  w e  f i n d  s u b s t a n t i a l  evidence and 

proper  a p p l i c a t i o n  of law t o  uphold t h e  awarding of damages 

f o r  t h e  breach of t h e  May 1 2 ,  1978 ,cont rac t .  

Af f  irmed. 

J u s t i c e  

W e  concur:  

/ 


