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Mr. J u s t i c e  D a n i e l  J .  Shea d e l i v e r e d  t h e  Opin ion  o f  t h e  
C o u r t .  

p l a i n t i f f ,  J o s e p h  H .  F r a s e r ,  a p p e a l s  from a  judgment i n  

M a d i s o n  C o u n t y  D i s t r i c t  C o u r t  d e n y i n g  h i s  c l a i m  f o r  

r e s t i t u t i o n  of payments made under  an o r a l  c o n t r a c t  f o r  t h e  

p u r c h a s e  of  d e f e n d a n t ' s  t a v e r n .  The d e f e n d a n t ,  Donald D.  

Edmis t en ,  c o u n t e r c l a i m e d  i n  t h e  a l t e r n a t i v e  f o r  s p e c i f i c  

pe r fo rmance  o r  f o r f e i t u r e  t o  him of  t h e  downpayments made by 

F r a s e r .  The t r i a l  c o u r t  g r a n t e d  o n l y  f o r f e i t u r e  o f  t h e  

downpayments. 

A l though  p l a i n t i f f  F r a s e r  r a i s e s  f o u r  i s s u e s ,  t h r e e  o f  

them a r e  moot b e c a u s e  t h e y  a r e  d i r e c t e d  a t  E d m i s t e n ' s  

c o u n t e r c l a i m  f o r  s p e c i f i c  pe r fo rmance  which t h e  t r i a l  c o u r t  

d i d  n o t  g r a n t .  Nor h a s  Edmisten a p p e a l e d  from t h e  t r i a l  

c o u r t ' s  o r d e r  r e f u s i n g  t o  g r a n t  h i s  c o u n t e r c l a i m  f o r  

s p e c i f i c  pe r fo rmance .  A c c o r d i n g l y ,  t h e  s o l e  i s s u e  on a p p e a l  

i s  t h e  s u f f i c i e n c y  of  t h e  e v i d e n c e  t o  s u p p o r t  t h e  judgment 

p e r m i t t i n g  f o r f e i t u r e  of  t h e  payments .  We a f f i r m .  

A p u r c h a s e r  of  r e a l  p r o p e r t y  under  an  o r a l  ag reemen t  

who v o l u n t a r i l y  t e r m i n a t e s  t h e  c o n t r a c t  c a n n o t  r e c o v e r  

p a r t i a l  payments  on t h e  p u r c h a s e  p r i c e  s o  l o n g  a s  t h e  s e l l e r  

is w i l l i n g  and a b l e  t o  p e r f o r m  h i s  p a r t  o f  t h e  ag reemen t .  

P e r k i n s  v. A l l n u t  ( 1 9 1 3 ) ,  47 Mont. 1 3 ,  1 5 ,  130 P. 1, 1-2. 

Al though F r a s e r  r e l i e s  i n  p a r t  on s e c t i o n  28-1-104, MCA, 

which c o d i f i e s  an e x c e p t i o n  t o  t h i s  g e n e r a l  r u l e  t h e  s t a t u t e  

h a s  no a p p l i c a t i o n  h e r e .  I t  p r o v i d e s :  

"Whenever by t h e  t e r m s  of  an o b l i g a t i o n  a  p a r t y  
t h e r e t o  i n c u r s  a  f o r f e i t u r e  o r  a  l o s s  i n  t h e  
n a t u r e  of  a  f o r f e i t u r e  by r e a s o n  o f  h i s  f a i l u r e  
t o  comply  w i t h  i t s  p r o v i s i o n s ,  h e  may be  
r e l i e v e d  t h e r e f r o m  upon m a k i n g  f u l l  
compensa t ion  t o  t h e  o t h e r  p a r t y ,  e x c e p t  i n  t h e  
c a s e  o f  a  g r o s s l y  n e g l i g e n t ,  w i l l f u l ,  o r  
f r a u d u l e n t  b r e a c h  of  d u t y . "  



We have c o n s t r u e d  t h i s  s t a t u t e  t o  mean " t h a t  a  p e r s o n  

may o b t a i n  r e l i e f  under  it i n  any c a s e  where he s e t s  f o r t h  

f a c t s  which a p p e a l  t o  t h e  c o n s c i e n c e  o f  a  c o u r t  o f  e q u i t y . "  

Lewis v.  S t a r l i n  ( 1 9 5 4 ) ,  127  Mont. 474, 477-78, 267 P.2d 

1 2 7 ,  128-29. F o r f e i t u r e  c a s e s  i n v o l v e  two compet ing  s o c i a l  

p o l i c i e s .  The g e n e r a l  r u l e  s e t  f o r t h  i n  P e r k i n s ,  s u p r a ,  

e n c o u r a g e s  en fo rcemen t  of ag reemen t s  t hough  t h e y  may be 

t e c h n i c a l l y  d e f i c i e n t .  Lewis v. S t a r l i n ,  s u p r a ,  127 Mont. 

a t  477, 267 P.2d a t  128.  On t h e  o t h e r  hand ,  we have  n o t e d  

t h a t  t h e  law d o e s  n o t  f a v o r  n e e d l e s s  f o r f e i t u r e s .  P a r r o t  v .  

H e l l e r  ( 1 9 7 6 ) ,  171  Mont. 212, 215, 557 P.2d 819,  820,  

r e l y i n g  on Ye l lows tone  County v. Wight ( 1 9 4 3 ) ,  115  Mont. 

411, 417, 145  P.2d 516,  518. S e c t i o n  28-1-104, MCA, s t r i k e s  

a  b a l a n c e  between t h e s e  compet ing  p o l i c y  c o n s i d e r a t i o n s .  I t  

g r a n t s  r e l i e f  f r o m  f o r f e i t u r e s  i n  m o s t  i n s t a n c e s ,  b u t  

upho lds  f o r f e i t u r e  i n  t h e  c a s e  of  a  " g r o s s l y  n e g l i g e n t ,  

w i l l f u l ,  o r  f r a u d u l e n t  b r e a c h  o f  d u t y  by t h e  p e r s o n  s e e k i n g  

r e l i e f  from f o r f e i t u r e . "  Here t h e  t r i a l  c o u r t  found t h a t  

F r a s e r  had indeed  r e p u d i a t e d  t h e  c o n t r a c t .  

To be e n t i t l e d  t o  r e l i e f ,  F r a s e r  had t o  e s t a b l i s h  

e i t h e r  (1) t h a t  t h e  s e l l e r ,  Edmis t en ,  was u n w i l l i n g  o r  

u n a b l e  t o  c a r r y  o u t  t h e  c o n t r a c t ;  o r  ( 2 )  t h a t  h e ,  F r a s e r ,  

had commit ted no " g r o s s l y  n e g l i g e n t ,  w i l l f u l ,  o r  f r a u d u l e n t  

b r e a c h  of  t h e  c o n t r a c t ,  w h i l e  a f f i r m a t i v e l y  s e t t i n g  f o r t h  

f a c t s  t h a t  a p p e a l  t o  a  c o u r t  of  e q u i t y . "  The t r i a l  c o u r t  

was n o t  s a t i s f i e d  w i t h  h i s  p roo f  nor  do w e  s e e  any r e a s o n  t o  

u p s e t  t h e  t r i a l  c o u r t ' s  d e c i s i o n .  

The t r i a l  c o u r t  found t h a t  Edmis ten  was w i l l i n g  and 

a b l e  t o  c a r r y  o u t  t h e  c o n t r a c t .  Thus ,  t h e  f a c t  t h a t  t h e  

c o n t r a c t  was n o t  i n  w r i t i n g  and t h e r e f o r e  i n  v i o l a t i o n  o f  

t h e  s t a t u t e  o f  f r a u d s ,  s h o u l d  n o t  p e r m i t  F r a s e r  t o  p r e v a i l  

i n  h i s  a t t e m p t  a t  r e c o v e r i n g  h i s  c o n t r a c t  payments .  A c l e a r  



f a c t u a l  d i s p u t e  e x i s t e d  on t h i s  q u e s t i o n ,  and  i t  was 

r e s o l v e d  i n  f a v o r  of Edmis ten .  F r a s e r  c o n t e n d s  t h a t  t h e  

f e d e r a l  t a x  l i e n s  on t h e  p r o p e r t y  s t i l l  e x i s t i n g  a t  t h e  t i m e  

of  t r i a l  d e m o n s t r a t e d  E d m i s t e n ' s  i n a b i l i t y  t o  t r a n s f e r  c l e a r  

t i t l e .  But Edmisten t e s t i f i e d  a t  l e n g t h  c o n c e r n i n g  h i s  

a s s e t s ,  s o l v e n c y  and a b i l i t y  t o  pay o f f  t h e  l i e n  and p r o v i d e  

c l e a r  t i t l e  t o  F r a s e r .  H e  s a i d  he would have  p r o v i d e d  a  

c l e a r  t i t l e  when t h e  p a r t i e s  s i g n e d  a  c o n t r a c t .  T h e  

e v i d e n c e  s u f f i c e s  t o  j u s t i f y  a  f i n d i n g  i n  f a v o r  of Edmis ten  

on t h i s  i s s u e .  

The t r i a l  c o u r t  a l s o  found t h a t  Edmisten made no 

m i s r e p r e s e n t a t i o n s  t o  F r a s e r  and t h u s  conc luded  t h a t  F r a s e r  

had n o t  made a  showing s u f f i c i e n t  t o  move a  c o u r t  of  e q u i t y  

t o  r e l i e v e  him of  t h e  f o r f e i t u r e .  The e v i d e n c e  s u p p o r t s  

t h i s  c o n c l u s i o n .  The e v i d e n c e  i s  s u f f i c i e n t  t o  j u s t i f y  t h e  

f i n d i n g  t h a t  Edmisten was " r e a d y ,  w i l l i n g ,  and a b l e "  t o  

f u r n i s h  e i t h e r  t i t l e  i n s u r a n c e  o r  an a b s t r a c t  of  t i t l e  t o  

F r a s e r .  Edmisten t e s t i f i e d  t h a t  he would have p r o v i d e d  one  

o r  t h e  o t h e r  when t h e  c o n t r a c t  was s i g n e d .  H e  f u r t h e r  

t e s t i f i e d  t h a t  t h e  p roposed  w r i t t e n  c o n t r a c t  between t h e  

p a r t i e s  e x p r e s s l y  r e q u i r e d  him t o  g u a r a n t y  c l e a r  t i t l e  t o  

F r a s e r .  The t r i a l  c o u r t  found t h a t  Edmis ten  had d i s c h a r g e d  

a l l  of  t h e  l i e n s  encumbering t h e  p r o p e r t y  e x c e p t  f o r  t h e  

f e d e r a l  t a x  l i e n  t h a t  was "of r e c o r d . "  The e v i d e n c e  

s u p p o r t s  t h e s e  f i n d i n g s .  F r a s e r  a d m i t t e d  h e  knew t h a t  

Edmis ten  had renewed t h e  t a v e r n ' s  l i q u o r  l i c e n s e  and had 

p a i d  t h e  back s t a t e  t a x e s  on t h e  p r e m i s e s .  F u r t h e r m o r e ,  

F r a s e r  ' s  a t t o r n e y  i n t r o d u c e d  i n t o  e v i d e n c e  a  c e r t i f i e d  copy 

o f  t h e  n o t i c e  o f  a f e d e r a l  t a x  l i e n  e n c u m b e r i n g  t h e  

p r e m i s e s .  A t  t h a t  t i m e ,  he  s t a t e d  t h a t  it was on f i l e  i n  

t h e  Madison County C l e r k  and R e c o r d e r ' s  O f f i c e .  The d e t a i l s  

o f  t h e  l i e n  a g a i n s t  t h e  p r o p e r t y  were r e a d i l y  a c c e s s i b l e  t o  



Fraser. He cannot complain, therefore, that he was not able 

to learn the specifics of the tax liens. 

The judgment of the District Court is affirmed. 

We Concur: 

Chief Justice 
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, ' /  Justices V 


