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M r .  J u s t i c e  John C.  Sheehy d e l i v e r e d  t h e  Opinion o f  t h e  Cour t .  

Th i s  i s  a n  a p p e a l  by F i r s t  T r u s t  Company of Montana, 

( F i r s t  T r u s t ) ,  a s  t r u s t e e  f o r  J ean  M. St imson T r u s t  from a 

judgment o f  condemnation g r a n t e d  t o  Bozeman Park ing  Commission, 

(Bozeman) , by t h e  D i s t r i c t  Cour t ,  E igh t een th  J u d i c i a l  ~ i s t r i c t ,  

G a l l a t i n  County, and from a n  o r d e r  o f  t h a t  c o u r t  denying 

nece s sa ry  expenses  of  l i t i g a t i o n .  W e  ho ld  t h a t  F i r s t  T r u s t  

i s  e n t i t l e d  t o  r e c o v e r  i t s  nece s sa ry  expenses  of l i t i g a t i o n  and 

t h a t  t h e  judgment o f  condemnation shou ld  s t a n d .  

Plair~tj  ff i s  a  munic ipa l  e n t i t y  c r e a t e d  by t h e  C i t y  o f  

Bozeman, Montana, and endowed by s t a t u t e  w i t h  t h e  power of 

eminent  domain. S e c t i o n  7-14-462(.2), MCA. F i r s t  T r u s t ,  a s  

t r u s t e e ,  i s  t h e  owner of  c e r t a i n  r e a l  p r o p e r t y  i n  the o r i g i n a l  

town s i t e  which Bozeman s eeks  t o  condemn f o r  t h e  e s t a b l i s h -  

ment of  a  p u b l i c  o f f - s t r e e t  pa rk ing  f a c i l i t y .  

W e  w i l l  f i r s t  t r e a t  t h e  i s s u e  r a i s e d  by F i r s t  T r u s t  t h a t  

t h e  D i s t r i c t  Cou r t  shou ld  have g r a n t e d  i t s  motion t o  d i s m i s s  

t h e  a c t i o n  e n t i r e l y .  

A f t e r  t h e  p r e l i m i n a r y  condemnation o r d e r  was e n t e r e d  by 

t h e  D i s t r i c t  Cou r t ,  commissioners  w e r e  appo in t ed  t o  de t e rmine  

t h e  v a l u e  of t h e  t a k i n g .  They r e t u r n e d  t h e i r  r e p o r t  on  

August 21, 1979, de t e rmin ing  t h a t  F i r s t  T r u s t  should  be  p a i d  

$155,000. The c l e r k  of  t h e  Dis t r ic t  Cou r t  mai led  t o  t h e  

a t t o r n e y s  of  r e c o r d  f o r  t h e  p a r t i e s  a  copy of  h e r  minu tes  f o r  

August 21, 1979, which s t a t e d  w i t h  r e s p e c t  t o  t h e i r  f i n d i n g s :  

"The v e r d i c t  was g i v e n  t o  t h e  C le rk  w i t h  Orders  
t o  f i l e  same, t h e  Commissioners w e r e  excused by 
t h e  Cour t  and s t a t e d  t h a t  t hey  would be  mai led  a 
check f o r  t h e i r  s e r v i c e s . "  

No n o t i c e  of  t h e  f i l i n g  of  t h e  award, t o g e t h e r  w i t h  a  

t r u e  copy of  t h e  commiss ioners '  r e p o r t ,  was s e rved  by t h e  

c l e r k  upon t h e  p a r t i e s  i n  t h e  same manner a s  a  summons a s  



r e q u i r e d  by s e c t i o n  70-30-303(1), MCA. 

Sec t ion  70-30-304 (1) , MCA, p rov ides  t h a t  t h e  t ime f o r  

e i t h e r  p a r t y  t o  appea l  i s  wi th in  t h i r t y  days a f t e r  t h e  

s e r v i c e  upon t h e  appea l ing  p a r t y  of t h e  n o t i c e  of t h e  f i l i n g  

of t h e  award. S ince  t h e  s e r v i c e  r equ i r ed  by s t a t u t e  w a s  n o t  

made i n  t h i s  ca se ,  t h e  t r i g g e r i n g  i n c i d e n t  f o r  s t a r t i n g  t h e  

t i m e  running f o r  appea l  from t h e  commissioners'  award 

never occurred.  No judgment based upon t h e  commissioners'  

r e p o r t  had been e n t e r e d  by t h e  D i s t r i c t  Court  when, on 

October 23 ,  1979, F i r s t  T r u s t  f i l e d  i t s  motion t o  d i smis s  

t h e  a c t i o n  i n  i t s  e n t i r e t y  upon t h e  con ten t ion  t h a t  F i r s t  

T r u s t  had n o t  been pa id  t h e  amount of t h e  commissioners'  

award, and an execut ion  could n o t  be made upon t h e  munici- 

p a l i t y .  

The D i s t r i c t  Court  he ld  a  hear ing  on t h e  motion t o  

d i smis s  and on December 7, 1979, e n t e r e d  i t s  f i n d i n g s  and 

conc lus ions ,  i n  essence  dec id ing  t h a t  no f i n a l  judgment had 

occur red  i n  t h e  c a s e  because of t h e  f a i l u r e  of t h e  D i s t r i c t  

Court  c l e r k  t o  send a  n o t i c e  of t h e  commissioners'  award, 

t oge the r  w i th  a  t r u e  copy of t h e  r e p o r t ,  upon t h e  p a r t i e s  i n  

t h e  manner r e q u i r e d  by s e c t i o n  70-30-303(1), MCA. A s  a  

r e s u l t  of t h e  hear ing ,  however, t h e  n o t i c e  of f i l i n g  of t h e  

r e p o r t  of t h e  commissioners was du ly  served by t h e  D i s t r i c t  

Court  c l e r k  on December 11, 1979. T h e r e a f t e r ,  no appea l  w a s  

taken w i t h i n  t h i r t y  days by e i t h e r  p a r t y .  

I t  i s  t h e  con ten t ion  of F i r s t  T r u s t  t h a t  t h e  t h i r t y -  

day pe r iod  t o  appea l  t h e  commissioners'  v e r d i c t  began t o  run  

upon t h e  e n t r y  of t h e  r e p o r t  and t h e  a c t u a l  n o t i c e  thereof  

t o  t h e  p a r t i e s  on August 2 1 ,  1979. The a p p l i c a b l e  s t a t u t e s ,  

however, are n o t  open t o  t h a t  c o n s t r u c t i o n .  I t  i s  t h e  du ty  

of t h e  D i s t r i c t  Court  c l e r k ,  a s  w e  have s a i d ,  t o  n o t i f y  a l l  



i n t e r e s t e d  p a r t i e s  t h a t  t h e  r e p o r t  has been f i l e d  by a  

n o t i c e  accompanied by a  t r u e  copy of t h e  r e p o r t ,  which must 

be se rved  upon t h e  i n t e r e s t e d  p a r t i e s  i n  t h e  same manner as 

a  summons. Sec t ion  70-30-303(1), MCA. Immediately follow- 

i n g  t h a t  s e c t i o n ,  wi th  r e s p e c t  t o  an  appea l  t o  t h e  D i s t r i c t  

Court  from t h e  commissioners1 assessment ,  s e c t i o n  70-30-304 

(1) , MCA, p rov ides  i n  p e r t i n e n t  p a r t :  

". . . Such appea l  must be taken w i t h i n  t h e  
pe r iod  of 30 days  a f t e r  t h e  s e r v i c e  upon 
a ~ ~ e l l a n t  of t h e  n o t i c e  of t h e  f i l i n a  of -- -- - the  award by t h e  s e r v i c e  of n o t i c e  of such 
appea l  upon t h e  opposing p a r t y  o r  h i s  a t t o r n e y  . . . I 1  (Emphasis added.) 

The on ly  s t a t u t o r y  p rov i s ion  f o r  s e r v i c e  of t h e  com- 

mis s ione r s '  award i s  t h a t  found i n  s e c t i o n  70-30-303(1), 

MCA. Sec t ion  70-30-304, MCA, can have no r e f e r e n c e  t o  any 

nons t a tu to ry  method of s e r v i c e ,  nor even t o  a c t u a l  know- 

l edge  of t h e  p a r t i e s ,  t h a t  t h e  comiss ioners l  award has  been 

f i l e d .  The s t a t u t o r y  purpose of r e q u i r i n g  t h e  c l e r k  t o  

s e r v e  t h e  n o t i c e  of t h e  commissioners1 award i s  t o  prov ide  a  

d e f i n i t e l y  a s c e r t a i n a b l e  t i m e  con ta ined  i n  t h e  r eco rds  of 

t h e  D i s t r i c t  Court  which marks t h e  s t a r t  of t h e  t ime f o r  

appea l .  When t h e  s t a t u t o r y  procedure i s  p rope r ly  fol lowed,  

nothing i s  l e f t  t o  chance a s  t o  t h e  s t a r t  of t h e  running 

of t h e  t i m e  f o r  appea l .  

I f  a c t u a l  n o t i c e  o r  nons t a tu to ry  s e r v i c e  of such n o t i c e  

i s  t o  be regarded a s  t r i g g e r i n g  t h e  t i m e  f o r  appea l ,  t oo  

much i s  l e f t  t o  chance and t o  t h e  s u b j e c t i v e  impress ions  of 

t h e  p a r t i e s  o r  t h e i r  a t t o r n e y s .  I n  t h i s  c a s e ,  t h e r e f o r e ,  

t h e  t ime f o r  appea l  from t h e  commissioners1 award d i d  n o t  

begin  t o  run  u n t i l  t h e  n o t i c e  served by t h e  c l e r k  was proper-  

l y  completed on December 11, 1979. On t h e  d a t e  t h a t  F i r s t  

T r u s t  moved t o  d i smis s  t h e  appea l ,  October 23, 1979, t h e  



commissioners'  award w a s  merely f i l e d  and nothing s t a t u t o r -  

i l y  had occurred t o  t r i g g e r  t h e  running of t h e  t i m e  f o r  

appea l .  The Distr ict  Cour t  p rope r ly  determined t h a t  no 

f i n a l  judgment was then  pending. There was no l e g a l  du ty  

upon Bozeman a t  t h a t  t i m e  t o  make payment t o  F i r s t  T r u s t .  

I t  i s  on ly  when a  condemnor has f a i l e d  t o  make payment of a  

f i n a l  judgment t h a t  t h e  condemnee i s  e n t i t l e d  t o  an  o r d e r  of 

d i s m i s s a l  of t h e  a c t i o n  under s e c t i o n  70-30-308(2), MCA. 

The second i s s u e  i s  whether F i r s t  T r u s t  i s  e n t i t l e d  t o  

t h e  necessary  expenses of l i t i g a t i o n  which it i n c u r r e d  i n  

t h i s  condemnation case .  

There i s  no d i s p u t e  between t h e  p a r t i e s  t h a t  Bozeman 

made a  f i n a l  o f f e r  t o  F i r s t  T r u s t  of $110,000 and a  condi-  

t i o n a l  shor t - term o f f e r  of $140,000. The even tua l  award a s  

w e  have s t a t e d  was $155,000. 

On December 18 ,  1979, F i r s t  T r u s t  f i l e d  and served i t s  

motion f o r  t a x a t i o n  of c o s t s  and a t t o r n e y  f e e s  i n  t h e  con- 

demnation l i t i g a t i o n .  When t h i s  motion was f i l e d ,  t h e  t h i r t y -  

day t ime f o r  appea l  was s t i l l  running s i n c e  t h e  n o t i c e  by 

t h e  D i s t r i c t  Court  c l e r k  of t h e  r e p o r t  of t h e  commissioners 

was served on December 11, 1979. Moreover, no f i n a l  judgment 

o r  o rde r  of condemnation had been e n t e r e d .  The Dis t r ic t  

Court  on January 23 ,  1980, denied t h e  motion f o r  t a x a t i o n  of 

c o s t s  and a t t o r n e y  f e e s .  On January 2 4 ,  1980, t h e  ~ i s t r i c t  

Court  e n t e r e d  i t s  f i n a l  o r d e r  of condemnation i n  t h e  ca se .  

The f i n a l  o rde r  noted t h a t  Bozeman had pa id  and depos i t ed  

wi th  t h e  c o u r t  c l e r k  a l l  sums due by reason  of t h e  commis- 

s i o n e r s '  award and t h a t  no appea l  from t h e  assessment  of t h e  

commissioners'  had been taken wi th in  t h i r t y  days. ~ o t i c e  of 

e n t r y  of judgment w a s  se rved  on t h e  same day by t h e  c l e r k .  

On January 25, 1980, F i r s t  T r u s t ,  w i thou t  renewing i t s  



motion t o  t a x  c o s t s  and a t t o r n e y  f e e s  a f t e r  t h e  e n t r y  of 

f i n a l  judgment, f i l e d  a  w r i t t e n  o f f e r  of proof of  t h e  c o s t s  

which were i n c u r r e d  i n  t h e  l i t i g a t i o n .  The D i s t r i c t  Court  

he ld  a  hear ing  on t h e  w r i t t e n  o f f e r ,  and on February 7 ,  

1980, accepted i n  f u l l  a s  reasonable  and necessary  expenses 

of l i t i g a t i o n  t h e  i t ems  set  f o r t h  t h e r e i n .  

The condemnee i s  e n t i t l e d  t o  h i s  necessary  expenses of 

l i t i g a t i o n  " i n  t h e  even t  of l i t i g a t i o n  and when t h e  p r i v a t e  

p rope r ty  owner p r e v a i l s  by r e c e i v i n g  an  award i n  exces s  of 

t h e  f i n a l  o f f e r  of t h e  condemnor." S e c t i o n  70-30-305(2), 

MCA. When F i r s t  T r u s t  f i l e d  i t s  motion on October 23, 1979, 

t o  t a x  c o s t s  and a t t o r n e y  f e e s ,  it was n o t  e n t i t l e d  t o  

a  judgment on t h e  award of t h e  commissioners because t h e  

t ime f o r  appea l  had n o t  began t o  run  on t h e  day t h a t  t h e  

motion was f i l e d .  The D i s t r i c t  Court ,  t h e r e f o r e ,  p rope r ly  

denied t h e  motion. 

However, it i s  t h e  con ten t ion  of Rozeman t h a t  

F i r s t  T r u s t  i s  n o t  e n t i t l e d  i n  any even t  t o  a t t o r n e y  f e e s  

and c o s t s .  Bozeman r e a d s  s e c t i o n  70-30-305, MCA, t o  mean 

t h a t  an appea l  from t h e  commissioners'  award must be per-  

f e c t e d  by one of t h e  p a r t i e s ,  and t h e r e a f t e r ,  w i t h i n  t h i r t y  

days  t h e  condemnor must submit  t o  condemnee a  w r i t t e n  f i n a l  

o f f e r  of judgment. I f  t h e s e  even t s  do n o t  occur ,  Bozeman 

contends  t h a t  t hen  t h e r e  i s  no r i g h t  t o  a t t o r n e y  f e e s  and 

expenses of l i t i g a t i o n  under s e c t i o n  70-30-305, MCA. 

I f  t h i s  con ten t ion  were accepted,  any condemnor could 

avoid t h e  payment of necessary  expenses of l i t i g a t i o n  t o  t h e  

condemnee simply by n o t  appea l ing  from a  commissioners'  

award. This  cannot  be t h e  r e s u l t  i n  l i g h t  of t h e  c o n s t i t u -  

t i o n a l  p rov i s ion  i n  1972 Mont. Const . ,  A r t .  11, S29, which 

provides  wi th  r e s p e c t  t o  eminent domain, i n  p a r t :  



". . . I n  t h e  even t  of l i t i g a t i o n ,  j u s t  compensation 
s h a l l  i nc lude  necessary  expenses of l i t i g a t i o n  t o  
be  awarded by t h e  c o u r t  when t h e  p r i v a t e  p rope r ty  
owner p r e v a i l s . "  

The l e g i s l a t u r e ,  i n  adopt ing s e c t i o n  70-30-305(2), MCA, 

used n e a r l y  t he  same language a s  t h e  c o n s t i t u t i o n a l  p rov i -  

s i o n ,  providing:  

" I n  t h e  even t  of l i t i g a t i o n  and when t h e  p r i v a t e  
p rope r ty  owner p r e v a i l s  by r e c e i v i n g  an award 
i n  excess  of t h e  f i n a l  o f f e r  of t h e  condemnor, 
t h e  c o u r t  s h a l l  award necessary  expenses of 
l i t i g a t i o n  t o  t h e  condemnee." 

Under t h e  c o n s t i t u t i o n a l  c l a u s e ,  t h e r e  a r e  on ly  two 

c o n d i t i o n s  necessary  t o  e n t i t l e  t h e  condemnee t o  l i t i g a t i o n  

expenses.  They a r e  (1) l i t i g a t i o n ,  and ( 2 )  t h e  p r i v a t e  

p rope r ty  owner p r e v a i l i n g .  The l e g i s l a t u r e  simply expla ined  

t h i s  c o n s t i t u t i o n a l  p rov i s ion  i n  s e c t i o n  70-30-305(2), MCA, 

when it provided t h a t  t h e  p r i v a t e  p rope r ty  owner p r e v a i l e d  

when he r ece ived  an award i n  excess  of t h e  f i n a l  o f f e r  of 

t h e  condemnor. Whether we look a t  t h e  s t a t u t e  o r  t h e  c o n s t i -  

t u t i o n a l  p rov i s ion ,  no s impler  s t a t emen t  of t h e  condemnee's 

r i g h t  t o  l i t i g a t i o n  expenses can be made than :  i f  he pre- 

v a i l s  i n  l i t i g a t i o n ,  he i s  e n t i t l e d  t o  recover  h i s  expenses.  

Those c o n d i t i o n s  a r e  f u l l y  m e t  he re ,  and i f  on remand t h e  condemnee 

moves t h e  D i s t r i c t  Court  f o r  such necessary  l i t i g a t i o n  

expenses,  i t  w i l l  be e n t i t l e d  t o  t hose  expense amounts 

a l r e a d y  accep ted  by t h e  D i s t r i c t  Court  i n  t h e  o f f e r  of 

p roo f .  Thus, t h e  c o n s t i t u t i o n a l  i n t e n t  w i l l  be se rved  and 

t h e  e v i d e n t  l e g i s l a t i v e  i n t e n t  a l s o .  

F i r s t  T r u s t  r a i s e s  a  c o n s t i t u t i o n a l  i s s u e  c la iming t h a t  

s e c t i o n  70-30-305, MCA, i s  u n c o n s t i t u t i o n a l  i f  t h e  con- 

demnee's r i g h t  t o  l i t i g a t i o n  expenses was l i m i t e d  t o  t hose  

s i t u a t i o n s  where an appea l  had been taken  from t h e  commis- 

s i o n e r s '  award. I n  view of our  ho ld ing  foregoing ,  t h e r e  i s  

no need t o  reach  t h e  c o n s t i t u t i o n a l  i s s u e .  I n  any even t ,  



t h e  c o n s t i t u t i o n a l  i s s u e  i s  n o t  r a i s e d  p rope r ly  under Rule 

38, M.R.App.Civ.P. 

One f i n a l  i s s u e  r a i s e d  by F i r s t  T r u s t  r e q u i r e s  d i s -  

cus s ion .  

On November 1, 1979, Bozeman depos i t ed  wi th  t h e  c l e r k  

of t h e  D i s t r i c t  Court  i t s  war ran t  i n  t h e  amount of $156,860, 

r e p r e s e n t i n g  t h e  commissioners'  award p l u s  i n t e r e s t .  The 

war ran t  was made payable  t o  F i r s t  T r u s t .  F i r s t  T r u s t ' s  

con ten t ion  i s  t h a t  t h e  war ran t  was n o t  a  d e p o s i t  of money 
17 0 

under s e c t i o n  79.-30-308, MCA. 

A t  t h e  t i m e  Bozeman depos i t ed  t h e  war ran t  w i th  t h e  

D i s t r i c t  Court ,  t h e r e  w a s  no l e g a l  o b l i g a t i o n  upon i t  a s  a  

condemnor t o  do so.  No f i n a l  judgment had been e n t e r e d ,  as 

w e  have p rev ious ly  noted,  and t h e  on ly  purpose of a  d e p o s i t  

i n  t h i s  c a s e  a t  t h a t  t ime would be t o  make a v a i l a b l e  t o  

F i r s t  T r u s t  monies which could be used t o  s a t i s f y  a  f i n a l  

judgment under s e c t i o n  70-30-308, MCA. F i r s t  T r u s t  i s  

c o r r e c t  t h a t  s e c t i o n  70-30-308, MCA, r e q u i r e s  t h a t  money be 

depos i t ed  i n s t e a d  of a  war ran t ,  b u t  h e r e  t h a t  p o i n t  i s  

unimportant ,  A t  t h e  t ime of t h e  d e p o s i t  of t h e  war ran t  w i th  

t h e  D i s t r i c t  Court  c l e r k ,  F i r s t  T r u s t  was n o t  e n t i t l e d  t o  

payment because a  f i n a l  judgment had n o t  been en t e red .  

There i s  no requirement  f o r  a  d e p o s i t  of money wi th  t h e  

D i s t r i c t  Court  under our  s t a t u t e s  d e a l i n g  w i t h  eminent 

domain u n t i l  it i s  necessary  t h a t  t h e  condemnor make pay- 

ment of a  f i n a l  judgment, w i th  one except ion .  The excep t ion  

i s  when t h e  condemnor seeks  an  i n t e r l o c u t o r y  o rde r  p u t t i n g  

t h e  condemnor i n  posses s ion  of t h e  condemned lands .  When 

t h a t  occu r s ,  t h e  p r o v i s i o n s  of s e c t i o n  70-30-311, MCA, come 

i n t o  p l ay  and t h e  condemnor must d e p o s i t  w i th  t h e  D i s t r i c t  

Court  f o r  t h e  condemnee t h e  amount of compensation claimed 



by him i n  h i s  answer, o r  t h e  amount a s se s sed  by t h e  commis- 

s i o n e r s  o r  by t h e  ju ry ,  as t h e  c a s e  may be. 

Here Bozeman had n o t  sought  an i n t e r l o c u t o r y  o r d e r  

p u t t i n g  i t  i n  posses s ion  of t h e  l ands  claimed. Therefore ,  

t h e  d e p o s i t  of a  war ran t  i n s t e a d  of money wi th  t h e  c l e r k  of 

t h e  D i s t r i c t  Court  i n  t h i s  c a s e  d i d  n o t  cause  any p r e j u d i c e  

t o  F i r s t  T rus t .  

The judgment of t h e  D i s t r i c t  Court  g r a n t i n g  condemnation 

of t h i s  c a s e  i s  a f f i rmed.  The o r d e r  of t h e  D i s t r i c t  Court  

denying necessary  l i t i g a t i o n  expenses t o  t h e  condemnee i s  

a l s o  a f f i rmed,  b u t  t h e  cause  i s  remanded t o  t h e  D i s t r i c t  

Court  s o  t h a t  F i r s t  T r u s t  may have an oppor tun i ty  t o  move 

aga in  f o r  t a x a t i o n  of i t s  necessary  l i t i g a t i o n  expenses 

be fo re  t h e  D i s t r i c t  Court .  See S t a t e  v .  Helehan, cause  no. 

80-60, decided August 27, 1979, i n  t h i s  Court .  Cos t s  of 

appea l  s h a l l  be borne by each p a r t y .  

This  c a s e  i s  a  good example of t h e  l e g a l  confusion 

which r e s u l t s  when a t t o r n e y s  involved i n  s p e c i a l  proceedings ,  

such a s  eminent domain, do n o t  c a r e f u l l y  fo l low t h e  s t a t u t e s  

provided.  A t  every s t a g e  of d i f f i c u l t y  b e f o r e  t h e  D i s t r i c t  

Court ,  t h e  answer l a y  i n  t h e  p rov i s ions  of t h e  s t a t u t e s .  

Had they been fol lowed,  t h e r e  had been no need for 

t h i s  appea l .  

W e  concur: 

J u s t i c e  


