
No.  1 4 8 6 7  

I N  THE SUPFU3MF: COURT O F  THE STATE OF MONTANA 

1 9 8 0  

MARVEL BRUTE STEEL BUILDING,  I N C . ,  
DANTON D. WIRTH AND ROBERT DOWNS, 

P l a i n t i f f s  and R e s p o n d e n t s ,  

FRANK BASS, BASS AUCTION COMPANY, INC. ,  
and PARKER MONTANA COMPANY, 

D e f e n d a n t s  and A p p e l l a n t s .  

A p p e a l  f r o m :  D i s t r i c t  C o u r t  of t h e  T h i r t e e n t h  J u d i c i a l  D i s t r i c t ,  
H o n o r a b l e  M. J a m e s  Sorte, Judge p res id ing .  

C o u n s e l  of R e c o r d :  

F o r  A p p e l l a n t s :  

R o b e r t  L .  Johnson and T o r g e r  S .  O a a s ,  L e w i s t o w n ,  
M o n t a n a  

For R e s p o n d e n t s :  

C a l t o n  L a w  F i r m ,  B i l l i n g s ,  Montana 

S u b m i t t e d  on br ie fs :  May  2 7 ,  1 9 8 0  

s i p  i l  lgea 
D e c i d e d :  -- 

XEg 3 : I& 
3 

F i l e d :  
- 



Mr. J u s t i c e  D a n i e l  J .  Shea d e l i v e r e d  t h e  Op in ion  of t h e  C o u r t .  

De fendan t s  a p p e a l  from a  judgment e n t e r e d  on a  j u r y  

v e r d i c t  i n  Ye l lows tone  County award ing  $7,000 i n  damages t o  t h e  

p l a i n t i f f s  f o r  f r a u d u l e n t  m i s r e p r e s e n t a t i o n  and  b r e a c h  o f  

w a r r a n t y  i n  c o n n e c t i o n  w i t h  t h e  s a l e  o f  a  t r a c t o r .  The  

p l a i n t i f f s ,  i n  a d d i t i o n  t o  moving t o  d i s m i s s  t h i s  a p p e a l  a s  b e i n g  

u n t i m e l y  f i l e d ,  have f i l e d  a  c r o s s - a p p e a l .  We d e t e r m i n e  t h a t  t h e  

d e f e n d a n t s '  a p p e a l  was n o t  t i m e l y  f i l e d  and ,  t h e r e f o r e ,  t h a t  t h e  

a p p e a l  must be d i s m i s s e d .  L i k e w i s e ,  because  t h e  p l a i n t i f f s '  

c r o s s - a p p e a l  is  s u b j e c t  t o  t h e  same impediment ,  i t ,  t o o ,  i s  

d i s m i s s e d .  

J u s t  b e f o r e  t h e  c l o s e  o f  t r i a l  on A p r i l  1 3 ,  1979 ,  

c o u n s e l  f o r  bo th  p a r t i e s  a g r e e d  t h a t  any pos t - judgment  m o t i o n s  

would be d e c i d e d  on b r i e f s  w i t h o u t  a  h e a r i n g .  The p u r p o s e  of  

t h i s  agreement  was s o  t h a t  t h e  p r e s i d i n g  judge  would n o t  have t o  

r e t u r n  t o  B i l l i n g s  t o  h e a r  t h e  mo t ions .  The d e f e n d a n t s '  a t t o r n e y  

c l a i m s  t h e  p a r t i e s  s t i p u l a t e d  t h a t  a  mo t ion  would be deemed 

s u b m i t t e d  upon c o m p l e t i o n  of b r i e f i n g  and t h a t  t h e  judge  would 

i s s u e  a  b i n d i n g  r u l i n g  w i t h i n  f i f t e e n  d a y s  t h e r e a f t e r .  The 

p l a i n t i f f s '  a t t o r n e y ,  on t h e  o t h e r  h a n d ,  c l a i m s  t h a t  t h e  

s t i p u l a t i o n  was n o t h i n g  more t h a n  a  mu tua l  wa ive r  of  h e a r i n g s  of 

pos t - judgment  mo t ions  f o r  t h e  c o n v e n i e n c e  of t h e  judge .  Whatever 

t h e  s t i p u l a t i o n  was, however ,  t h i s  C o u r t  h a s  no r e c o r d  o f  i t .  

F u r t h e r m o r e ,  assuming t h e r e  t o  be a  s t i p u l a t i o n  i n  e x i s t e n c e  t h a t  

a  mo t ion  would be deemed s u b m i t t e d  upon " c o m p l e t i o n  o f  b r i e f i n g " ,  

a s  t h e  d e f e n d a n t s  c o n t e n d ,  t h e  p a r t i e s  c o u l d  n o t  by t h i s  

s t i p u l a t i o n  c o n f e r  j u r i s d i c t i o n  on t h e  D i s t r i c t  C o u r t  t o  d e c i d e  

t h e  c a s e  beyond t h e  t i m e  l i m i t a t i o n s  e x p r e s s l y  p r o v i d e d  by r u l e .  

He re ,  d e f e n d a n t s  f i l e d  t h e i r  mo t ion  f o r  a  new t r i a l  

a f t e r  judgment was e n t e r e d ,  b u t  b e f o r e  t h e  c l e r k  of c o u r t  

o f f i c i a l l y  gave  n o t i c e  of e n t r y  of judgment .  The j u r y  r e t u r n e d  



w i t h  i t s  v e r d i c t  on A p r i l  1 3 ,  1979;  judgment  was e n t e r e d  on A p r i l  

20, 1979;  d e f e n d a n t s  f i l e d  t h e i r  mo t ion  f o r  a  new t r i a l  on A p r i l  

23,  1979;  and t h e  c l e r k  of  c o u r t  o f f i c i a l l y  s e n t  o u t  n o t i c e  o f  

e n t r y  of  judgment  on A p r i l  23,  1979.  P u r s u a n t  t o  t h e  o r a l  

s t i p u l a t i o n  ( t h e  c o n t e n t s  o f  which a r e  d i s p u t e d ) ,  t h e  p a r t i e s  

c o n s i d e r e d  t h e  m a t t e r  s u b m i t t e d  on b r i e f s .  T h e r e  was,  however ,  

no ag reemen t  a s  t o  when t h e  b r i e f s  would be f i l e d .  

The d e f e n d a n t s  w a i t e d  f o r  a  t r i a l  c o u r t  r u l i n g  b e f o r e  

t h e y  f i l e d  t h e  n o t i c e  of  a p p e a l .  The t r i a l  c o u r t  i s s u e d  a n  o r d e r  

on May 1 5 ,  1979 d e n y i n g  t h e  mo t ion  f o r  a  new t r i a l ,  and t h e  

d e f e n d a n t s  f i l e d  n o t i c e  of  a p p e a l  on J u n e  1 2 ,  1979.  The 

p l a i n t i f f s  t h e n  f i l e d  a  mo t ion  w i t h  t h i s  C o u r t  t o  d i s m i s s  t h e  

a p p e a l  b e c a u s e  it  had been  u n t i m e l y  f i l e d .  The i s s u e  i s  whe the r  

t h e  t i m e  p e r i o d  f o r  f i l i n g  n o t i c e  o f  a p p e a l  e x p i r e d  t h i r t y  d a y s  

a f t e r  t h e  t r i a l  c o u r t  o r d e r  o f  May 1 5 ,  o r  whe the r  it  e x p i r e d  

t h i r t y  d a y s  a f t e r  t h e  mo t ion  f o r  new t r i a l  was s e r v e d - - t h a t  i s ,  

t h i r t y  d a y s  a f t e r  A p r i l  23 ,  1979.  Under t h e  c i r c u m s t a n c e s  h e r e ,  

it e x p i r e d  t h i r t y  d a y s  a f t e r  t h e  mo t ion  f o r  a  new t r i a l  was 

f i l e d ,  and t h u s ,  t h e  n o t i c e  o f  a p p e a l  f i l e d  on J u n e  1 2 ,  1979 

comes t o o  l a t e .  

Ru le  5 ,  I'4.R.App.Civ.P. r e q u i r e s  t h a t  a n  a p p e a l  f rom a  

D i s t r i c t  C o u r t  judgment  mus t  be t a k e n  w i t h i n  t h i r t y  d a y s  f rom t h e  

d a t e  of s e r v i c e  of n o t i c e  o f  e n t r y  of  judgment .  A l though  a  

mot ion  f o r  a  new t r i a l  made p u r s u a n t  t o  R u l e  5 9 ( d ) ,  I'4.R.Civ.P. 

s t o p s  t h e  r u n n i n g  of  t h e  t h i r t y - d a y  p e r i o d ,  it d o e s  n o t  do s o  

i n d e f i n i t e l y .  The t h i r t y - d a y  p e r i o d  g e n e r a l l y  s t a r t s  r u n n i n g  

a g a i n  a f t e r  t h e  t r i a l  c o u r t  h a s  e n t e r e d  i t s  o r d e r  d e n y i n g  t h e  

mot ion  a f t e r  a  h e a r i n g .  If  t h e r e  is a  h e a r i n g ,  t h e  t r i a l  c o u r t  

must e n t e r  an o r d e r  w i t h i n  f i f t e e n  d a y s  a f t e r  t h e  m a t t e r  is  

s u b m i t t e d .  R u l e  5 9 ( d ) ,  M.R.Civ.P. I f  he  f a i l s  t o  r u l e  by t h e  

f i f t e e n t h  d a y ,  t h e  mo t ion  is c o n s i d e r e d  d e n i e d ,  and t h e  a p p e a l  

t ime  s t a r t s  r u n n i n g .  R u l e  5 9 ( d ) ,  M.R.Civ.P. Here  t h e  d e f e n d a n t s  

s e r v e d  p l a i n t i f f s  w i t h  t h e  mo t ion  on A p r i l  23 ,  1979.  



A h e a r i n g  on t h i s  mo t ion  w a s  r e q u i r e d  w i t h i n  t e n  d a y s  o f  t h i s  

d a t e  of s e r v i c e  u n l e s s  c o n t i n u e d  by t h e  t r i a l  c o u r t  f o r  a p e r i o d  

of n o t  t o  exceed  t h i r t y  d a y s .  R u l e  5 9 ( d ) ,  M.R.Civ.P. Because  no 

h e a r i n g  was h e l d  ( b y  ag reemen t  of t h e  p a r t i e s ) ,  t h e  t i m e  f o r  

a p p e a l  s t a r t e d  r u n n i n g  on May 3  ( t e n  d a y s  a f t e r  d e f e n d a n t s  s e r v e d  

i ts mot ion  f o r  a  new t r i a l ) .  The time f o r  a p p e a l  e x p i r e d  on J u n e  

2 ,  and t h u s ,  d e f e n d a n t s '  n o t i c e  of  a p p e a l  f i l e d  on J u n e  1 2  came 

t o o  l a t e .  

Even t hough  t h e  t r i a l  c o u r t  i s s u e d  a n  o r d e r  on May 1 5 ,  

1979  d e n y i n g  t h e  d e f e n d a n t s '  mo t ion  f o r  a  new t r i a l ,  t h e  o r d e r  

was a n u l l i t y  b e c a u s e  it was i s s u e d  a f t e r  t h e  t i m e  had e x p i r e d  

under  R u l e  59,  w i t h i n  which t o  r u l e  on a  m o t i o n  f o r  a new t r i a l .  

See  L e i t h e i s e e r  v. Montana S t a t e  P r i s o n  ( 1 9 7 3 ) ,  1 6 1  Mont. 343 ,  

348,  505 P.2d 1 2 0 3 ,  1206 .  We have  r e p e a t e d l y  h e l d  t h a t  t h e  time 

and p r o c e d u r a l  l i m i t a t i o n s  f o r  pos t - j udgmen t  m o t i o n s  under  R u l e  

59 a r e  manda to ry .  K e l l y  v .  S e l l  & S e l l  P a i n t  C o n t r a c t o r s  ( 1 9 7 8 ) ,  

Mont. , 574 P.2d 1002 ,  1003 ;  Armst rong  v .  High C r e s t  

O i l s ,  I n c .  ( 1 9 7 4 ) ,  164  Mont. 1 8 7 ,  1 9 6 ,  520 P.2d 1081 ,  1086 .  S e e  

a l s o ,  S e i b e l  v .  B y e r s  ( 1 9 5 9 ) ,  136  Mont. 39 ,  46,  344 P.2d 129 ,  1 3 3  

( d e c i d e d  b e f o r e  ou r  a d o p t i o n  o f  t h e  p r e s e n t  r u l e s  of  p r o c e d u r e )  ; 

McVay v .  McVay ( 1 9 5 4 ) ,  128  Mont. 3 1 ,  34 ,  270 P.2d 393 ,  394 

( l i k e w i s e  d e c i d e d  b e f o r e  o u r  a d o p t i o n  o f  t h e  p r e s e n t  r u l e s  o f  

p r o c e d u r e )  . 
W e  i n i t i a l l y  e n t e r e d  a n  o r d e r  s u m m a r i l y  d e n y i n g  

p l a i n t i f f s '  mo t ion  t o  d i s m i s s ,  b u t  b e c a u s e  t h e  q u e s t i o n  is 

j u r i s d i c t i o n a l ,  w e ,  o f  c o u r s e ,  a r e  n o t  p r e c l u d e d  f r o m  

r e c o n s i d e r i n g  t h i s  i s s u e .  I t  is  a x i o m a t i c  t h a t  j u r i s d i c t i o n a l  

d e f e c t s  c an  be  c o n s i d e r e d  a t  any  s t a g e  o f  t h e  p r o c e e d i n g s .  Nor 

d o e s  s e c t i o n  3-1-502, MCA, a s  a r g u e d  by  t h e  d e f e n d a n t s ,  p r e c l u d e  

t h e  p l a i n t i f f s  from renewing  i t s  mot ion  t o  d i s m i s s .  T h i s  s t a t u t e  

f o r b i d s  o n l y  a s u b s e q u e n t  a p p l i c a t i o n  f o r  t h e  same o r d e r  t o  any  

" o t h e r "  j u d g e ,  and n o t  t h e  r enewa l  o f  a m o t i o n  b e f o r e  t h e  same 

c o u r t .  



Accep t ing  t h e  d e f e n d a n t s 1  a rgument  t h a t  t h e  mot ion  f o r  a  

new t r i a l  was t o  be c o n s i d e r e d  s u b m i t t e d  t o  t h e  t r i a l  c o u r t ,  o n l y  

upon c o m p l e t i o n  of b r i e f i n g  by b o t h  s i d e s ,  would mean t h a t  a  t i m e  

p e r i o d  f o r  an a p p e a l  t o  run  cou ld  neve r  be f i x e d .  The p a r t i e s  

c o u l d  c o n t r o l  t h e  t i m e  p e r i o d  s i m p l y  by n o t  g e t t i n g  t h e  b r i e f s  

e x p e d i t i o u s l y  f i l e d .  For t h i s  r e a s o n ,  w e  d i s t i n g u i s h  t h e  

s i t u a t i o n  h e r e  from t h a t  which e x i s t e d  i n  B r i t t o n  v.  B u r l i n g t o n  

N o r t h e r n ,  I n c .  ( 1 9 7 9 ) ,  Mont . , 601 P.2d 1192,  36 S t .Rep .  

1956.  F u r t h e r m o r e ,  t h e  d e f e n d a n t s 1  i n t e r p r e t a t i o n  would r e s u l t  

i n  an u n t e n a b l e  s i t u a t i o n  e x t e n d i n g  t h e  t ime  f o r  a p p e a l  t h i r t y  

d a y s  a f t e r  t h e  D i s t r i c t  C o u r t  r u l e d ,  whenever t h a t  might  be .  The 

r u l i n g  p r i n c i p l e  of t h e  r u l e s  is t o  " s e c u r e  t h e  j u s t ,  s p e e d y ,  and 

i n e x p e n s i v e  d e t e r m i n a t i o n  of e v e r y  a c t i o n . "  Rule  1, M.R.Civ.P. 

and R u l e  6 ( b ) ,  M.R.Civ.P. ,  e x p r e s s l y  p r o h i b i t  d i s c r e t i o n a r y  

e x t e n s i o n s  of any t i m e  l i m i t s  se t  under  Rule  5 9 ( d ) .  

The  t r i a l  c o u r t s  may n o t  d i s r e g a r d  t h e  p r o c e d u r a l  

r e q u i r e m e n t s  g o v e r n i n g  a  mot ion  f o r  a  new t r i a l  a s  s e t  f o r t h  i n  

Rule  5 9 ( d ) ,  by i n d e f i n i t e l y  e x t e n d i n g  t h e  t i m e  l i m i t s  f o r  t h e  

conven ience  of one of t h e  p a r t i e s .  C a i n  v .  H a r r i n g t o n  ( 1 9 7 3 ) ,  

1 6 1  Mont. 401, 506 P.2d 1375 ,  1377. Nor can t h e  p a r t i e s  

a c c o m p l i s h  by s t i p u l a t i o n  w h a t  t h e  D i s t r i c t  C o u r t  c a n n o t  

accompl i sh  by o r d e r .  

Fo r  t h e  f o r e g o i n g  r e a s o n s ,  t h e  a p p e a l  a n d  t h e  

c r o s s - a p p e a l  a r e  d i s m i s s e d .  

Justice 



We concur: 

Justices 


