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M r .  J u s t i c e  Gene B. Daly d e l i v e r e d  t h e  Opinion of t h e  Court .  

O f N e i l  Lumber Company, proceeding p r o  se, f i l e d  s u i t  i n  

t h e  Eleventh J u d i c i a l  D i s t r i c t  Court  of t h e  S t a t e  of Montana, 

i n  and f o r  t h e  County of  F la thead ,  a l l e g i n g  The Nickelodeon 

Companies had f a i l e d  t o  make payment on m a t e r i a l s  supp l i ed  

by O ' N e i l .  The t r i a l  c o u r t  g ran ted  judgment i n  f avo r  of 

p l a i n t i f f  b u t  would n o t  a l l ow a t t o r n e y  f e e s  o r  i n t e r e s t  a t  a  

r a t e  of 1 .5  p e r c e n t  p e r  month on t h e  unpaid balance a s  

asked.  P l a i n t i f f  appea ls .  

On J u l y  30 and August 9  of 1979, defendant  agreed t o  

purchase  c e r t a i n  b u i l d i n g  m a t e r i a l s  from p l a i n t i f f  f o r  

$1,666.60. The purchases  w e r e  i t emized  and i d e n t i f i e d  on 

f o u r  i nvo ices .  Each i n v o i c e  s t a t e d  t h a t  a  1 . 5  p e r c e n t  

s e r v i c e  charge  would be  l e v i e d  on past-due accounts .  The 

m a t e r i a l s  w e r e  d e l i v e r e d ,  b u t  a f t e r  numerous r e q u e s t s  by 

p l a i n t i f f ,  de fendant  f a i l e d  t o  t ende r  payment. 

On November 5, 1979, p l a i n t i f f  f i l e d  a mechanic 's  l i e n  

a g a i n s t  d e f e n d a n t ' s  r e a l  p rope r ty  i n  t h e  amount of $1,716.96, 

r e p r e s e n t i n g  t h e  amount due on t h e  unpaid account  and a  

s e r v i c e  charge  a t  t h e  r a t e  of 1 .5  p e r c e n t  f o r  two months. 

P l a i n t i f f  a l s o  asked f o r  post-judgment i n t e r e s t  a t  a rate of 

1 . 5  p e r c e n t  pe r  month, a t t o r n e y  f e e s ,  and c o s t s .  The p r e s e n t  

a c t i o n  was f i l e d  i n  Dis t r ic t  Court  f o r  f o r e c l o s u r e  of s a i d  

l i e n .  

Af ter t h e  D i s t r i c t  Court  denied p l a i n t i f f  s motion f o r  

summary judgment, t h e  m a t t e r  was t r i e d  i n  chambers on May 

16,  1980. A t  t h e  beginning of t h e  t r i a l ,  de fendant  f i l e d  a  

con fes s ion  of judgment f o r  t h e  f u l l  amount of t h e  purchases ,  

p l u s  i n t e r e s t  a t  a l e g a l  r a t e  and a l l  accumulated and tax-  

a b l e  c o s t s .  P l a i n t i f f  r e j e c t e d  t h e  con fes s ion  of judgment. 



v he ~ i s t r i c t  Court  t h e r e a f t e r  rendered f i n d i n g s  of f a c t ,  

conc lus ions  of law and judgment i n  f avo r  of p l a i n t i f f  f o r  

t h e  amount of purchases  $1,666.60, p l u s  i n t e r e s t  a t  a  rate 

of  1 0  p e r c e n t  p e r  annum and a l l  accumulated and t a x a b l e  

c o s t s  amounting t o  $37.04.  The t r i a l  c o u r t  d i sa l lowed 

a t t o r n e y  f e e s  . 
Two i s s u e s  a r e  r a i s e d  on appeal :  

1. Whether t h e  t r i a l  c o u r t  e r r e d  i n  d i sa l l owing  a s  li- 

qu ida t ed  damages a s e r v i c e  charge a t  a  r a t e  of 1 .5  p e r c e n t  

p e r  month on t h e  unpaid balance.  

2 .  Whether t h e  t r i a l  c o u r t  e r r e d  i n  r e f u s i n g  t o  a l l ow 

a t t o r n e y  f e e s .  

Appel lan t  a rgues  t h a t  t h e  i n v o i c e s  spec i fy ing  an  i n t e r -  

e s t  r a t e  of  1.5 p e r c e n t  on t h e  unpaid ba lance  coupled w i t h  

r e sponden t ' s  p r i o r  d e a l i n g  wi th  him i s  s u f f i c i e n t  evidence 

t o  r e p r e s e n t  a  c o n t r a c t u a l  o b l i g a t i o n  and should be enforced  

a s  such. Respondent, on t h e  o t h e r  hand, a rgues  t h a t  appel-  

l a n t ' s  f a i l u r e  t o  p lead  and prove t h e  e x i s t e n c e  of a  w r i t t e n  

agreement, s igned by bo th  p a r t i e s ,  p r e s c r i b i n g  t h e  e x a c t  

t e r m s  of t h e  r e t a i l  i n s t a l l m e n t  t r a n s a c t i o n ,  p reven t  appel-  

l a n t  from being e n t i t l e d  t o  a 1 .5  p e r c e n t  s e r v i c e  charge.  

Respondent f u r t h e r  a rgues  t h a t  a p p e l l a n t ' s  f a i l u r e  t o  p l ead  

and prove t h e  e x i s t e n c e  of  a n  exp res s  c o n t r a c t  i n  w r i t i n g  

f i x i n g  a  d i f f e r e n t  r a t e  of  i n t e r e s t  p r ec ludes  it from co l -  

l e c t i n g  post-judgment i n t e r e s t  a t  a  r a t e  i n  excess  of t h a t  

al lowed by l a w .  

Regarding t h e  f i r s t  i s s u e ,  s e c t i o n  31-1-241(4), MCA, of 

t h e  Montana R e t a i l  I n s t a l l m e n t  S a l e s  A c t ,  s t a t e s  t h a t  ". . . 
a  r e t a i l  charge account  agreement may provide  f o r  and t h e  

sel ler  o r  ho lder  may charge ,  c o l l e c t ,  and r e c e i v e  a  f i n a n c e  

charge  a s  s p e c i f i e d  h e r e i n  f o r  t h e  p r i v i l e g e  of paying 



i n s t a l l m e n t s  thereunder ."  The f i n a n c e  charge  may n o t  exceed 

a  monthly r a t e  of  1 . 5  pe rcen t .  This  s t a t u t e  c l e a r l y  i n d i -  

c a t e s  t h a t  t h e  i n t e r e s t  r a t e  charged by a p p e l l a n t  w a s  n o t  i n  

excess  of t h a t  al lowed by law. The q u e s t i o n  remaining i s  

whether i n v o i c e s  r e p r e s e n t  a r e t a i l  i n s t a l l m e n t  c o n t r a c t .  

W e  remember t h e  words of  J u s t i c e  John H .  Clarke:  

"The p a r t i e s  t o  t h e  c o n t r a c t ,  wi th  f u l l  under- 
s t a n d i n g  of t h e  r e s u l t s  of d e l a y ,  and be fo re  
d i f f e r e n c e s  o r  i n t e r e s t e d  views had a r i s e n  
between them, w e r e  much more competent t o  
j u s t l y  determine what t h e  amount of damage 
would be--an amount n e c e s s a r i l y  l a r g e l y  con- 
j e c t u r a l  and r e s t i n g  i n  es t imate-- than a 
c o u r t  o r  ju ry  would be . . ." Wise v. United 
S t a t e s  (1919) ,  249 U.S. 361, 366-67, 39 S.Ct. 
303, 63 L.Ed. 647. 

We hold t h a t  t h e  i n v o i c e s ,  two of which w e r e  s igned by bo th  

p a r t i e s ,  d e s c r i b i n g  t h e  m a t e r i a l s  purchased and s t a t i n g  t h e  

amount, i nc lud ing  i n t e r e s t  r a t e  t o  be charged,  a r e  su f -  

f i c i e n t  evidence t o  o b l i g a t e  respondent  t o  pay 1 .5  p e r c e n t  

on t h e  unpaid ba lance  from September 1979 t o  May 1980. 

Although t h e  i n v o i c e s  do n o t  meet a l l  t h e  s t a t u t o r y  spec i -  

f i c a t i o n s  of a  r e t a i l  i n s t a l l m e n t  c o n t r a c t ,  t h e  v a l i d i t y  

of t h e  t r a n s a c t i o n  i s  i n  i s s u e ; t h e r e f u r e ,  a p p e l l a n t ' s  admis- 

s i o n  as t o  t h e  a u t h e n t i c i t y  of t h e  i n v o i c e s  and a p p e l l a n t ' s  

con fes s ion  of judgment more than  adequa te ly  evidence t h a t  

t h e s e  purchases  w e r e  r e t a i l  i n s t a l l m e n t  t r a n s a c t i o n s  and 

should be enforced a s  such.  See S28-2-905 (1) ( b )  , MCA. Also,  

pu r suan t  t o  s e c t i o n  25-9-205, MCA, respondent  i s  l i a b l e  f o r  

post-judgment i n t e r e s t  a t  a  rate of 10 p e r c e n t  pe r  annum 

p l u s  accumulated and t a x a b l e  c o s t s  amounting t o  $37.04. 

There was no evidence o r  con ten t ion  b e f o r e  t h i s  Cour t  

t h a t  J e r r y  O'Nei l ,  a v i c e  p r e s i d e n t  of and a t t o r n e y  p ro  se 

f o r  O ' N e i l  Lumber Company, i s  du ly  admi t ted  and l i c e n s e d  t o  

p r a c t i c e  law i n  Montana. Sec t ion  37-61-215, MCA, p rov ides :  



" I t  s h a l l  be  unlawful f o r  any c o u r t  w i t h i n  
t h i s  s t a t e  t o  a l l ow a t t o r n e y  f e e s  i n  any ac- 
t i o n  o r  proceeding be fo re  s a i d  c o u r t  i n  which 
a t t o r n e y  f e e s  a r e  al lowed by law t o  e i t h e r  
p a r t y  t o  such a c t i o n  o r  proceeding when such 
p a r t y  i s  r ep re sen ted  by anyone o t h e r  than  a 
du ly  admi t ted  o r  l i c e n s e d  a t t o r n e y  a t  law." 

Therefore ,  t h e  t r i a l  c o u r t  d i d  n o t  err i n  r e f u s i n g  a p p e l l a n t  

a t t o r n e y  f e e s .  

The judgment of t h e  t r i a l  c o u r t  i s  a f f i rmed as t o  t h e  

r e f u s a l  of a t t o r n e y  f e e s  and t h e  al lowance of post-judgment 

i n t e r e s t  a t  a r a t e  of 10 p e r c e n t  p e r  annum p l u s  c o s t s ;  t h e  

judgment i s  reversed  a s  t o  t h e  d i sa l lowance  of a 1 .5  p e r c e n t  

s e r v i c e  charge  a s  l i q u i d a t e d  damages. 

We concur: 
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Chief J u s t i c e  

J u s t i c e s  


