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M r .  J u s t i c e  Gene B. Daly d e l i v e r e d  t h e  Opinion of t h e  Court .  

This  appea l  a r i s e s  from a judgment e n t e r e d  by t h e  

Honorable Robert  C. Sykes, F la thead  County D i s t r i c t  Court ,  

g r a n t i n g  p l a i n t i f f  s p e c i f i c  performance and o r d e r i n g  defen- 

d a n t s  t o  convey by c o n t r a c t  f o r  deed a  p a r c e l  of l and  l o c a t e d  

i n  F la thead  County. 

Defendants Cha r l e s  and Lura B e l l e  Giberson l i s t e d  f o r  

s a l e  w i th  Douglas Johns Real E s t a t e  of K a l i s p e l l ,  Montana, 

f o u r  f o r t y - a c r e  t r a c t s  i n  F la thead  County ( P a r c e l s  A ,  B,  C ,  

and D ) .  I n  August 1976, p l a i n t i f f  E l i z a b e t h  Chadwick viewed 

t h e  p rope r ty  i n  t h e  presence of F. E. McHenry, an  a g e n t  of  

Douglas Johns Real E s t a t e .  I n  viewing t h e  p rope r ty ,  t h e  two 

p a r t i e s  d i s cus sed  a c c e s s  t o  t h e  v a r i o u s  p a r c e l s .  I n  par -  

t i c u l a r ,  McHenry t e s t i f i e d  t h a t  he informed Chadwick t h a t  

t h e r e  would be a  need t o  provide a c c e s s  t o  P a r c e l  B. A t  t h e  

t i m e  of t h e  showing, however, a survey showing t h e  e x a c t  

l o c a t i o n  and dimensions of any proposed a c c e s s  w a s  n o t  

a v a i l a b l e .  A s  a  r e s u l t  of t h e  August viewing,  Chadwick 

submit ted an o f f e r  t o  purchase  a l l  f o u r  t r a c t s .  The Gibersons 

coun te ro f f e red ,  b u t  p l a i n t i f f  was unable  t o  a c c e p t ,  and t h e  

e a r n e s t  money p a i d  was r e tu rned .  

On September 25 ,  1976, Chadwick made an o f f e r  t o  pur-  

chase  on ly  P a r c e l  A. An e a r n e s t  money r e c e i p t  and agreement 

t o  se l l  and purchase  was prepared by McHenry on t h a t  d a t e ,  

which was s igned by p l a i n t i f f  and then s e n t  t o  t h e  Gibersons 

f o r  t h e i r  s i g n a t u r e s .  Ea rnes t  money i n  t h e  amount of $1,000 

was pa id  by Chadwick. Defendants s igned  t h e  agreement and 

r e t u r n e d  it t o  de fendan t s '  o t h e r  real e s t a t e  agen t ,  Douglas 

Johns,  who on October 1, 1976, added t h e  s p e c i a l  p rov i s ions :  

" S e l l e r  w i l l  provide l e g a l  acces s  from t h e  sou th  t o  t h i s  

p rope r ty .  " 



On October 18,  1976, M r .  Johns mailed t o  Chadwick he r  

copy of t h e  e a r n e s t  money r e c e i p t  and enc losed  a  copy of t h e  

p re l imina ry  t i t l e  r e p o r t  i s s u e d  on October 5 ,  1976. The 

r e p o r t  d i s c l o s e d  t h a t  t h e  on ly  easement of r eco rd  a t  t h e  

t ime t h e  p a r t i e s  s igned t h e  September 25 agreement w a s  one 

recorded on J u l y  26, 1967, which r e se rved  f o r  defendants '  

p redecessor ,  Vernon and Marva Schmid, a  r i g h t  of way f o r  

i n g r e s s  and e g r e s s  a c r o s s  P a r c e l  A ( t h e  Schmid easement) .  

Subsequent t o  r e c e i v i n g  t h e  t i t l e  in su rance  r e p o r t ,  

however, Chadwick w a s  forwarded a  copy of t h e  c e r t i f i c a t e  of 

survey f o r  P a r c e l  A. The c e r t i f i c a t e  showed a  s i x t y - f o o t  

roadway easement a long  an  e x i s t i n g  logging road and running 

nor th-south j u s t  west  of t h e  e a s t e r n  boundary of P a r c e l  A. 

I t  narrowed t o  t h i r t y  f e e t  near  i t s  n o r t h e r n  t e rmina l  and 

provided acces s  t o  P a r c e l  B. A t h i r t y - f o o t  roadway easement 

w a s  a l s o  shown a c r o s s  t h e  s o u t h e a s t  co rne r  of P a r c e l  A i n t o  

P a r c e l  B. 

Chadwick ob jec t ed  t o  t h e  easements shown on t h e  su r -  

vey - -pa r t i cu l a r ly  t o  t h e  l e n g t h  and l o c a t i o n  of t h e  nor th-  

sou th  easement t o  P a r c e l  B. A s  a r e s u l t  of  t h i s  o b j e c t i o n ,  

a  r e v i s e d  c e r t i f i c a t e  of survey w a s  prepared e l i m i n a t i n g  t h e  

long nor th-south easement b u t  i n c r e a s i n g  t h e  width  of t h e  

s h o r t  easement a c r o s s  t h e  s o u t h e a s t  co rne r  of P a r c e l  A from 

t h i r t y  t o  s i x t y  f e e t .  

On December 15 ,  1976, Chadwick r ece ived  a proposed con- 

t rac t  f o r  deed f o r  t h e  purchase and s a l e  of P a r c e l  A. The 

c o n t r a c t  n o t  on ly  r e se rved  t h e  Schmid easement, b u t  a l s o  

conta ined  a  r e s e r v a t i o n  un to  defendants ,  t h e i r  h e i r s  and 

a s s i g n s ,  of t h e  s i x t y - f o o t  roadway and u t i l i t y  easement 

a c r o s s  t h e  s o u t h e a s t  co rne r  of t h e  p a r c e l .   hadw wick would 

n o t  s i g n  t h e  c o n t r a c t  o r  t ender  t h e  ba lance  of t h e  down- 



payment i n  t h a t  she  cont inued t o  o b j e c t  t o  t h e  s i x t y - f o o t  

easement which was n o t  provided f o r  i n  t h e  September 25, 

1976, e a r n e s t  money r e c e i p t  and agreement t o  se l l  and purchase.  

Chadwick brought  s u i t  on February 1 4 ,  1977, f o r  s p e c i f i c  

performance of t h e  September 25 agreement t o  s e l l  and pur- 

chase ,  a l l e g i n g  t h a t  a t  t h e  t i m e  t h e  p a r t i e s  e n t e r e d  i n t o  

t h e  agreement, t h e  on ly  easement of r eco rd  was t h e  Schrnid 

easement. She a l s o  f i l e d  on t h i s  d a t e  a l i s  pendens i n  

r ega rd  t o  P a r c e l  A,  the reby  g iv ing  n o t i c e  of  her  c l a im  t o  

s a i d  p a r c e l .  

Defendants answered and countercla imed,  a l l e g i n g  t h a t  

p l a i n t i f f  was f u l l y  advised  of t h e  s i x t y - f o o t  easement and 

t h a t  it would be r e se rved  t o  provide a c c e s s  t o  an a d j o i n i n g  

p a r c e l  of land.  

On February 15,  1977, defendants  f i l e d  wi th  t h e  F l a t -  

head County c l e r k  and r eco rde r  a  n o t i c e  of pu rchase r s '  

i n t e r e s t  wherein n o t i c e  was given t h a t  defendants  g ran t ed  t o  

V e s t e r  and The i l a  Banta P a r c e l  B ,  a s  w e l l  as an  i n t e r e s t  i n  

t h e  s i x t y - f o o t  roadway and u t i l i t y  easement through P a r c e l  

A. The c o n t r a c t  f o r  deed between defendants  and t h e  Bantas 

was da ted  January 1 4 ,  1977. 

Defendants forwarded t o  p l a i n t i f f  on March 2 ,  1977, a 

n o t i c e  demanding t h a t  p l a i n t i f f  execute  t h e  c o n t r a c t  of s a l e  

o r  f o r f e i t  t h e  e a r n e s t  money p rev ious ly  pa id .  P l a i n t i f f  

r e fused  t o  perform o r  o f f e r  t o  perform as demanded i n  t h e  

n o t i c e .  

T r i a l  on p l a i n t i f f ' s  c l a im  was he ld  on August 7 ,  1979, 

a f t e r  which t h e  D i s t r i c t  Court  found f o r  p l a i n t i f f  and 

g ran ted  s p e c i f i c  performance. Defendants have appealed* 

The f i r s t  i s s u e  r a i s e d  on appea l  i s  whether t h e   is- 

t r i c t  Court  e r r e d  i n  concluding t h e r e  was an en fo rceab le  

agreement between t h e  p a r t i e s .  



From t h e  f i l i n g  of  p l a i n t i f f ' s  complaint  and defen- 

d a n t s '  answer and counte rc la im t o  even tua l  t r i a l ,  bo th  

p a r t i e s  have contended t h a t  t h e  September 25, 1976 agreement 

t o  sell  and purchase  was v a l i d  and en fo rceab le  a s  a g a i n s t  

t h e  o t h e r .  The i s s u e  i n  t h e  proceeding was n o t  t h e  v a l i d i t y  

of t h e  c o n t r a c t ,  b u t  whether i t  embraced c e r t a i n  a l l e g e d  

easements. 

Defendants now argue  on appea l  t h a t  a l though  t h e  p a r t i e s  

executed t h e  same agreement, they never agreed on t h e  same 

terms concerning t h e  r e s e r v a t i o n  of an a c c e s s  road a c r o s s  

P a r c e l  A; thus ,  no c o n t r a c t  w a s  c r e a t e d .  

I t  i s  a we l l - e s t ab l i shed  r u l e  t h a t  t h e r e  must be mutual 

a s s e n t  o r  a meeting of t h e  minds on a l l  e s s e n t i a l  e lements  

o r  terms t o  form a b ind ing  c o n t r a c t .  See Johnson v .  Smith 

(1954) ,  127 Mont. 594, 289 P.2d 384; 17 Arn.Jur.2d Con t r ac t s ,  

818 a t  354. However, i t  i s  a l s o  a w e l l - s e t t l e d  r u l e  of law 

t h a t  a l l e g e d  e r r o r  a s  t o  i s s u e s  n o t  r a i s e d  i n  t h e  t r i a l  

c o u r t  w i l l  n o t  be cons idered  on appea l .  S t a t e  v.  Armstrong 

(1977) ,  172 Mont. 296, 562 P.2d 1129; Spencer v.  Robertson 

(1968) ,  151 Mont. 507, 445 P.2d 48; Cla rk  v.  Worral l  (1965) ,  

146 Mont. 374, 406 P.2d 822. 

Here, defendants  have f a i l e d  t o  a l l e g e  a t  t h e  ~ i s t r i c t  

Court  l e v e l ,  a s  evidenced by t h e  p l ead ings  and p r e t r i a l  

o r d e r ,  t h a t  t h e r e  w a s  any l a c k  of mutual consen t ,  and t h u s ,  

no en fo rceab le  c o n t r a c t .  With t h i s  being t h e  c a s e ,  defen- 

d a n t s '  argument a s  t o  l a c k  of  mutual consen t  w i l l  n o t  be  

cons idered  on t h i s  appea l .  

The f i n a l  i s s u e  r a i s e d  on appea l  i s  whether t h e   is- 

t r i c t  Cour t  e r r e d  i n  g r a n t i n g  s p e c i f i c  performance of t h e  

September 25, 1976 agreement t o  s e l l  and purchase.  



Defendants contend t h a t  t h e  agreement i s  n o t  s p e c i f i c  

enough i n  i t s  terms t o  war ran t  s p e c i f i c  performance a s  

prayed. I n  suppor t  of t h e i r  p o s i t i o n ,  defendants  a rgue  t h a t  

t h e  easement a c r o s s  P a r c e l  A,  f o r  use  a s  a c c e s s  t o  P a r c e l  B,  

was an  e s s e n t i a l  element of t h e  agreement, and s i n c e  t h e  

agreement a s  t o  easements was n o t  complete o r  s p e c i f i c ,  t h e  

c o n t r a c t  i s  n o t  s p e c i f i c a l l y  enforceab le .  

I n  r e j e c t i n g  defendants '  argument, w e  need on ly  no te  

t h a t  it was defendants '  r e a l  e s t a t e  a g e n t  who prepared t h e  

agreement. Had defendants  wished t o  i n c l u d e  t h i s  a l l e g e d  

" e s s e n t i a l "  e lement  d e a l i n g  wi th  a r e s e r v a t i o n  of t h e  pro- 

posed a c c e s s  a c r o s s  P a r c e l  A ,  they could ve ry  e a s i l y  have 

done so .  Defendants should n o t  now be a b l e  t o  r e l y  upon 

t h e i r  f a i l u r e  i n  t h i s  r ega rd  i n  concluding t h e  agreement i s  

n o t  s p e c i f i c a l l y  enforceab le .  

Defendants a l s o  contend t h a t  s i n c e  p l a i n t i f f  d i d  n o t  

perform pursuant  t o  t h e  se l l  and purchase  agreement, i n  t h a t  

she  f a i l e d  t o  t ende r  t h e  balance of t h e  downpayment owing, 

p l a i n t i f f  i s  n o t  e n t i t l e d  t o  t h e  r e l i e f  of s p e c i f i c  per-  

formance. I n  suppor t  of t h i s  con ten t ion ,  defendants  c i t e  

S e i f e r t  v. S e i f e r t  (1977),  173 Mont. 501, 568 P.2d 155, and 

McDonald v .  S t ewar t  (1953) ,  127 Mont. 188, 259 P.2d 799, f o r  

t h e  g e n e r a l  p r o p o s i t i o n  t h a t  u n l e s s  performance i s  waived o r  

excused,  a  p l a i n t i f f  seek ing  t o  en fo rce  a  c o n t r a c t  must per-  

form h i s  o b l i g a t i o n  thereunder ,  and any w i l l f u l  v i o l a t i o n  of 

an e s s e n t i a l  covenant of t h e  c o n t r a c t  i s  a defense  t o  spec- 

i f i c  performance of t h e  c o n t r a c t .  See a l s o  81 C.J.S. 

S p e c i f i c  Performance, S109 a t  958. Defendants then  conclude 

t h e  purchase  p r i c e  and i t s  payment are e s s e n t i a l  covenants  

t o  a  c o n t r a c t ,  and s i n c e  p l a i n t i f f  f a i l e d  t o  t ende r  per -  



formance of t h i s  covenant,  he r  a c t i o n  f o r  s p e c i f i c  per-  

formance cannot  be enforced.  

We ag ree  w i t h  defendants '  g e n e r a l  s t a t emen t  of t h e  l a w  

a s  set  f o r t h  i n  t h e  above cases ;  however, we conclude t h a t  

p l a i n t i f f ' s  f a i l u r e  t o  t ende r  performance should be excused 

i n  t h i s  i n s t a n c e .  

P r i o r  t o  t h e  s u i t  being brought  by p l a i n t i f f ,  defen- 

d a n t s  conveyed t o  a  t h i r d  p a r t y  an i n t e r e s t  i n  t h e  s i x t y -  

f o o t  roadway and u t i l i t y  easement a t  i s s u e ,  thereby  i n d i -  

c a t i n g  t o  p l a i n t i f f  t h e i r  r e f u s a l ,  and i n a b i l i t y ,  t o  s e l l  t o  

he r  P a r c e l  A a b s e n t  s a i d  easement. Under t h e s e  c i rcumstances ,  

when by reason of encumbrances p laced  on t h e  t i t l e ,  defen- 

d a n t s  a r e  unable  t o  convey such t i t l e  a s  t h e  p l a i n t i f f  

c o n t r a c t e d  f o r ,  t o  r e q u i r e  a  t ender  of t h e  purchase p r i c e  

would be u s e l e s s  and i d l e  ceremony, and it i s  t h e r e f o r e  

excused. See Ceizyk v. Goar Se rv i ce  and Supply, Inc .  

(1973) ,  2 1  Ariz.App. 119, 516 P.2d 61; Leche v. S t o u t  (Okla. 

1972) ,  514 P.2d 1399; Greenstone v. C l a r e t i a n  Theologica l  

Seminary, C l a r e t v i l l e  (1959) ,  173 C.A.2d 2 1 ,  343 P.2d 161; 

81 C.J.S. S p e c i f i c  Performance, 8112 a t  965. 

P l a i n t i f f ,  by way of h e r  p lead ings ,  s t ood  ready,  

w i l l i n g  and a b l e  t o  pay t h e  purchase p r i c e  under t h e  s p e c i -  

f i c  t e r m s  of t h e  p a r t i e s '  agreement t o  purchase  and s e l l .  

Under t h e  f a c t s  of t h i s  c a s e ,  her  f a i l u r e  t o  t ende r  t h e  

purchase  p r i c e  w i l l  n o t  p rec lude  he r  t h e  e q u i t a b l e  r e l i e f  of 

s p e c i f i c  performance. 

Nor do we f i n d  m e r i t  w i t h  defendants '  con ten t ion  t h a t  

s p e c i f i c  performance i n  t h i s  i n s t a n c e  r e s u l t s  i n  an uncon- 

s c i o n a b l e  advantage t o  p l a i n t i f f .  P l a i n t i f f  i s  merely 

r e c e i v i n g ,  under t h e  terms of t h e  p a r t i e s '  i n i t i a l  agreement 

t o  purchase  and s e l l ,  t h a t  p o r t i o n  of t h e  p rope r ty  defendants  



a r e  now a b l e  t o  convey. The f a c t  t h a t  defendants  are on ly  

a b l e  t o  convey t h e  ve ry  same t i t l e ,  i n c l u d i n g  t h e  encum- 

brance of  t h e  s i x t y - f o o t  roadway easement which p l a i n t i f f  

r e fused  i n  t h e  f i r s t  i n s t a n c e ,  has  no e f f e c t  upon t h e  ou t -  

come of t h i s  ma t t e r .  

The judgment of t h e  D i s t r i c t  Court  i s  a f f i rmed.  

LL J u s t i c e  kfW+ 
W e  concur: 
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Chief J u s t i c e  

J u s t i c e s  


