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M r .  C h i e f  J u s t i c e  F r a n k  I. H a s w e l l  d e l i v e r e d  t h e  O p i n i o n  o f  t h e  
C o u r t .  

P l  a i  n t i f f - r e s p o n d e n t  , C u l  b e r t s o n  S t a t e  Bank ( B a n k )  b r o u g h t  

t h i s  a c t i o n  t o  f o r e c l o s e  a  r e a l  e s t a t e  m o r t g a g e  i n  t h e  R i c h l a n d  

C o u n t y  D i s t r i c t  C o u r t .  The  D i s t r i c t  C o u r t ,  s i t t i n g  w i t h o u t  a  

j u r y ,  e n t e r e d  j u d g m e n t  i n  f a v o r  o f  t h e  Bank and a  d e c r e e  o f  

f o r e c l o s u r e ,  and  H a r o l d  and  Geneva  D a h l  a p p e a l .  

H a r o l d  and Geneva  D a h l ,  as m a k e r s ,  e x e c u t e d  a  $ 2 0 , 0 0 0  p r o -  

m i s s o r y  n o t e  t o  M a u r i c e  S y t h e ,  t h e  p a y e e ,  on F e b r u a r y  1 4 ,  1 9 7 4 .  

The  D a h l s  a l s o  e x e c u t e d  a  r e a l  e s t a t e  m o r t g a g e  i n  S y t h e ' s  f a v o r  

w h i c h  was r e c o r d e d  on t h e  same d a t e .  The t e r m s  o f  t h e  n o t e  spe-  

c i f y  t h a t  i t  i s  t o  be p a i d  i n  e q u a l  a n n u a l  i n s t a l l m e n t s  o f  $ 4 , 0 0 0  

p l u s  7% i n t e r e s t ,  p a y m e n t s  t o  commence on F e b r u a r y  1 4 ,  1 9 7 5 .  The 

n o t e  a l s o  d e s i g n a t e s  t h e  C u l b e r t s o n  S t a t e  Bank as t h e  p l a c e  

w h e r e  paymen t  i s  t o  be made. The n o t e  was p l a c e d  i n  an e s c r o w  

a c c o u n t  w i t h  t h e  Bank.  The e s c r o w  a c c o u n t  was opened b y  M a u r i c e  

S y t h e  on May 1 0 ,  1 9 7 4 .  

M a u r i c e  S y t h e  o b t a i n e d  a  $10 ,000  n o t e  f r o m  t h e  Bank on  

November  6 ,  1 9 7 4 .  The n o t e  s t a t e d  t h a t  t h e  B a n k ' s  s e c u r i t y  con -  

s i s t e d  o f  an " A s s i g n m e n t  o f  H a r o l d  D a h l  N o t e . "  C o n s i s t e n t  w i t h  

t h i s  p r o v i s i o n ,  t h e  " D a h l  n o t e "  was e n d o r s e d  b y  S y t h e ,  p a y a b l e  t o  

t h e  Bank .  

On M a r c h  2 7 ,  1 9 7 5 ,  Bank  n o t i f i e d  H a r o l d  D a h l  t h a t  t h e  

F e b r u a r y  1 4 ,  1 9 7 5 ,  paymen t  had  n o t  b e e n  r e c e i v e d  on  t h e  p r o -  

m i s s o r y  n o t e  h e l d  i n  e s c r o w .  M r .  D a h l  made a  p a y m e n t  o f  

$5 ,572 .50  ( $ 4 , 0 0 0  o n  t h e  p r i n c i p a l )  on  M a r c h  3 1 ,  1 9 7 5 ,  w h i c h  was 

t o  be a p p l i e d  t o  t h e  n o t e  h e l d  i n  e s c r o w .  He t e s t i f i e d  t h a t  on 

M a r c h  3 1 ,  1 9 7 5 ,  he t o l d  A l a n  P e t e r s o n ,  B a n k ' s  e x e c u t i v e  

v i c e - p r e s i d e n t ,  t h a t  he had  a1 r e a d y  p a i d  t h e  $20 ,000  o w i n g  t o  

S y t h e .  P e t e r s o n  t e s t i f i e d  t h a t  D a h l  had  s a i d  s o m e t h i n g  a b o u t  

S y t h e  o w i n g  h i m  money b u t  t h a t  D a h l  had  n o t  s a i d  a n y t h i n g  con -  

c e r n i n g  a  b e l i e f  t h a t  n o t h i n g  was owed t o  t h e  Bank o r  S y t h e .  

$ 5 , 0 0 0  o n  p r i n c i p a l  and $382 .64  i n  i n t e r e s t  was c r e d i t e d  

t o  S y t h e ' s  $10 ,000  n o t e  on March  3 1 ,  1975 .  S y t h e  o b t a i n e d  a  

$5 ,000  n o t e  f r o m  Bank  on A p r i l  23 ,  1 9 7 5 ,  a t  w h i c h  t i m e  he t o l d  



A l a n  P e t e r s o n  t h a t  he d i d  n o t  owe H a r o l d  D a h l  any  money. Bank 

t o o k  a  w r i t t e n  a s s i g n m e n t  o f  t h e  D a h l  r e a l  e s t a t e  m o r t g a g e  on  

t h i s  d a t e .  The a s s i g n m e n t  was r e c o r d e d  on J a n u a r y  27 ,  1976 .  

Bank  s e n t  a  l e t t e r  t o  H a r o l d  D a h l  on A p r i l  2 3 ,  1 9 7 5 ,  i n f o r m i n g  

h i m  t h a t  a  w r i t t e n  a s s i g n m e n t  o f  t h e  m o r t g a g e  was t a k e n .  A n o t h e r  

l e t t e r  was s e n t  on J a n u a r y  2 6 ,  1976 ,  w h i c h  i n f o r m e d  D a h l  t h a t  t h e  

a s s i g n m e n t  h a d  been  r e c o r d e d  and t h a t  a  p a y m e n t  was due F e b r u a r y  

1 4 ,  1 9 7 6 .  

Bank  d i d  n o t  r e c e i v e  any  p a y m e n t s  f r o m  M a u r i c e  S y t h e  on  

h i s  t w o  $ 5 , 0 0 0  n o t e s .  H a r o l d  D a h l  a l s o  r e f u s e d  t o  make any  

f u r t h e r  p a y m e n t s  on t h e  n o t e  w h i c h  had  b e e n  a s s i g n e d  t o  t h e  Bank.  

The  Bank  f i l e d  a  c o m p l a i n t  on O c t o b e r  3 ,  1 9 7 7 ,  a g a i n s t  H a r o l d  and 

Geneva  D a h l  and M a u r i c e  S y t h e .  Bank was n e v e r  a b l e  t o  make s e r -  

v i c e  o f  p r o c e s s  u p o n  M a u r i c e  S y t h e .  T h i s  a c t i o n  came on f o r  

t r i a l  a g a i n s t  H a r o l d  and  Geneva  D a h l  on  December  1 9 ,  1979 .  

H a r o l d  D a h l ' s  d e f e n s e  a t  t r i a l  was t h a t  he had  p a i d  t h e  

n o t e  and  was d i s c h a r g e d  f r o m  l i a b i l i t y .  He a t t e m p t e d  t o  show 

t h a t  p a y m e n t s  on t h e  $ 2 0 , 0 0 0  p r o m i s s o r y  n o t e  had  b e e n  made 

d i r e c t l y  t o  M a u r i c e  S y t h e .  He i n t r o d u c e d  s e v e r a l  e x h i b i t s  i n  

t h i s  r e g a r d  i n c l u d i n g :  a  c h e c k  t o  S y t h e  f o r  $9 ,520  d a t e d  M a r c h  

4 ,  1 9 7 5 ;  an  $ 1 1 , 8 0 0  p r o m i s s o r y  n o t e  f r o m  S y t h e  t o  h i m s e l f  d a t e d  

J a n u a r y  1, 1 9 7 5 ;  a n d  an u n n e g o t i a t e d  c h e c k  d a t e d  A p r i l  2 3 ,  1 9 7 5 ,  

made o u t  b y  h i m s e l f  and a l l e g e d l y  s i g n e d  b y  S y t h e  f o r  $5 ,572 .50 ,  

c o n t a i n i n g  a  n o t a t i o n  t h a t  i t  was a  r e f u n d  o f  t h e  p a y m e n t  made by  

D a h l .  

The  a p p e l l a n t  e x p e n d e d  c o n s i d e r a b l e  e f f o r t  a t  t r i a l  i n  

a t t e m p t i n g  t o  p r o v e  t h a t  d i r e c t  p a y m e n t s  had  b e e n  made t o  M a u r i c e  

S y t h e ,  and t h e  r e s p o n d e n t  d e v o t e d  a  s i m i l a r  e f f o r t  i n  a t t e m p t i n g  

t o  r e b u t  t h e s e  a1 l e g a t i o n s .  

The  D i s t r i c t  C o u r t  f o u n d  t h a t :  t h e  $20 ,000  n o t e  was exe -  

c u t e d  on  F e b r u a r y  1 4 ,  1 9 7 4 ;  a  r e a l  e s t a t e  m o r t g a g e  was e x e c u t e d  

a n d  r e c o r d e d  on t h e  same d a t e ;  one  o f  t h e  t e r m s  o f  t h e  p r o m i s s o r y  

n o t e  w h i c h  was i n c o r p o r a t e d  i n  t h e  m o r t g a g e  s p e c i f i e d  t h e  p l a c e  

o f  paymen t  as t h e  C u l b e r t s o n  S t a t e  Bank;  M a u r i c e  S y t h e  e n d o r s e d  



t h e  p r o m i s s o r y  n o t e  p a y a b l e  t o  t h e  Bank and d e l i v e r e d  i t  t o  t h e  

Bank  on May 1 0 ,  1974 ;  t h e  Bank ,  f o r  t h e  c o n s i d e r a t i o n  o f  t h e  

a s s i g n m e n t  o f  t h e  n o t e  and  d e l i v e r y  o f  t h e  a s s i g n m e n t  o f  t h e  

m o r t g a g e ,  l o a n e d  M a u r i c e  S y t h e  $ 1 0 , 0 0 0  o n  November  6 ,  1 9 7 4  a n d  

$ 5 , 0 0 0  o n  A p r i l  2 3 ,  1 9 7 5 ;  t h e  Bank i s  t h e  l a w f u l  " o w n e r  and 

h o l d e r "  o f  a l l  t h e  n o t e s  and t h e  m o r t g a g e ;  H a r o l d  and Geneva  D a h l  

h a v e  p a i d  o n l y  $4 ,000  o n  t h e  n o t e  a s s i g n e d  t o  t h e  Bank ;  $ 1 1 , 0 0 0  

w i t h  i n t e r e s t  f r o m  M a r c h  3 1 ,  1 9 7 5  i s  now due and o w i n g  f r o m  

H a r o l d  and  Geneva  D a h l  t o  t h e  Bank;  a n d  t h e  Bank h a s  i n c u r r e d  

a t t o r n e y  f e e s  i n  e n f o r c i n g  t h e  c o l l e c t i o n  o f  t h e  n o t e .  The  

D i s t r i c t  C o u r t  c o n c l u d e d  t h a t  a l l  o f  t h e  t e r m s  and c o n d i t i o n s  o f  

t h e  n o t e  h a d  b e e n  b r o k e n  b y  t h e  m a k e r s  and t h a t  t h e  Bank was 

e n t i t l e d  t o  h a v e  t h e  m o r t g a g e  e n f o r c e d  and  f o r e c l o s e d  and t o  

r e c e i  ve  a t t o r n e y  f e e s .  

On a p p e a l ,  t h e  a p p e l l a n t  c o n t e n d s  t h a t  t h e  D i s t r i c t  C o u r t  

e r r e d  i n  a d m i t t i n g  c o r r e s p o n d e n c e  w h i c h  t h e  Bank r e c e i v e d  f r o m  

M a u r i c e  S y t h e  u n d e r  t h e  " b u s i n e s s  r e c o r d s "  e x c e p t i o n  t o  t h e  h e a r -  

s a y  r u l e .  I t  i s  a l s o  c o n t e n d e d  t h a t  t h e r e  i s  i n s u f f i c i e n t  e v i -  

d e n c e  t o  s u p p o r t  t h e  j u d g m e n t .  

W i t h  r e g a r d  t o  a p p e l l a n t ' s  c o n t e n t i o n  t h a t  t h e r e  i s  i n s u f -  

f i c i e n t  e v i d e n c e  t o  s u p p o r t  t h e  j u d g m e n t ,  we f i n d  t h e  U n i f o r m  

C o m m e r c i a l  Code c o n t r o l  1  i n g .  The  D i  s t r i c t  C o u r t  p r o p e r l y  f o u n d  

t h a t  t h e  Bank  was a  " h o l d e r "  o f  t h e  p r o m i s s o r y  n o t e ,  s i n c e  i t  was 

i n  p o s s e s s i o n  o f  t h e  n o t e  w h i c h  was e n d o r s e d  b y  M a u r i c e  S y t h e .  

S e c t i o n  3 0 - 1 - 2 0 1 ( 2 0 ) ,  MCA. As a  r e s u l t  o f  B a n k ' s  s t a t u s  as a  

" h o l d e r "  and i t s  p r o d u c t i o n  o f  t h e  i n s t r u m e n t ,  i t  i s  e n t i t l e d  t o  

r e c o v e r  u n l e s s  t h e  d e f e n d a n t  e s t a b l  i s h e s  a  d e f e n s e .  S e c t  i o n  

3 0 - 3 - 3 0 7  ( 2 ) ,  M C A .  

As p r e v i o u s l y  s t a t e d ,  a p p e l l a n t ' s  s o l e  d e f e n s e  was h i s  

a s s e r t i o n  t h a t  1 i a b i 1  i t y  had  b e e n  d i s c h a r g e d  b y  p a y m e n t s  a1 l e -  

g e d l y  made d i r e c t l y  t o  M a u r i c e  S y t h e .  H o w e v e r ,  t h e  a f f i r m a t i v e  

d e f e n s e  o f  paymen t  o n l y  d i s c h a r g e s  t h e  m a k e r ' s  l i a b i l i t y  on  t h e  

i n s t r u m e n t  u n d e r  s e c t i o n  3 0 - 3 - 6 0 3 ,  MCA, i f  paymen t  i s  made t o  t h e  

" h o l d e r . "  The  a p p e l l a n t  n e v e r  a t t e m p t e d  t o  p r o v e  t h a t  p a y m e n t  



was made t o  t h e  " h o l d e r .  He i n s t e a d  a t t e m p t e d  t o  p r o v e  t h a t  p a y m e n t s  

w e r e  made t o  M a u r i c e  S y t h e ,  t h e  o r i g i n a l  payee .  Thus ,  e v e n  had 

t h e  c o u r t  d e t e r m i n e d  t h a t  p a y m e n t s  had b e e n  made t o  S y t h e ,  t h e  

a p p e l l a n t  w o u l d  n o t  h a v e  b e e n  d i s c h a r g e d  f r o m  l i a b i l i t y  on t h e  

i n s t r u m e n t .  I n  s h o r t ,  t h e  a p p e l l a n t  f a i l e d  t o  e s t a b l i s h  a  v a l i d  

d e f n s e  and  t h e  Bank  was e n t i t l e d  t o  r e c o v e r  u n d e r  s e c t i o n  

3 0 - 3 - 3 0 7  ( 2 ) ,  M C A .  

S i n c e  t h e  Bank  i s  t h e  h o l d e r  o f  t h e  n o t e  and a  v a l i d  

a s s i g n e e  o f  t h e  m o r t g a g e  w h i c h  s e c u r e s  t h e  n o t e ,  i t  i s  e n t i t l e d  

t o  a  d e c r e e  o f  f o r e c l o s u r e  t o  t h e  e x t e n t  o f  t h e  d e b t  due and 

o w i n g  on  t h e  d a t e  o f  commencement.  

A p p e l l a n t  a l s o  a s s e r t s  t h a t  t h e  D i s t r i c t  C o u r t  e r r e d  i n  

a d m i t t i n g  c o r r e s p o n d e n c e  r e c e i v e d  f r o m  M a u r i c e  S y t h e  w h i c h  

g e n e r a l l y  d e n i e d  t h a t  D a h l  had  made any  p a y m e n t s  d i r e c t l y  t o  h im .  

The  t w o  l e t t e r s  w h i c h  w e r e  a d m i t t e d  u n d e r  t h e  " b u s i n e s s  r e c o r d s "  

e x c e p t i o n  t o  t h e  h e a r s a y  r u l e ,  o v e r  o b j e c t i o n ,  w e r e  s o l i c i t e d  b y  

t h e  Bank  i n  an e f f o r t  t o  c o l l e c t  S y t h e ' s  n o t e  and t o  o b t a i n  

i n f o r m a t i o n  c o n c e r n i n g  D a h l  ' s  a1 l e g a t i o n s  o f  p a y m e n t .  We need n o t  

a d d r e s s  t h i s  i s s u e  on t h e  m e r i t s ,  s i n c e  t h e  e v i d e n c e  c o u l d  have  

n o  e f f e c t  on t h e  o u t c o m e  o f  t h e  l i t i g a t i o n .  The  e f f e c t  o f  t h e  

l e t t e r s  was t o  r e b u t  t h e  a p p e l l a n t ' s  d e f e n s e  o f  paymen t  t o  a  

p e r s o n - - n o t  a  " h o l d e r . "  As p r e v i o u s l y  s t a t e d ,  t h i s  was n o t  a  

v a l i d  d e f e n s e  and e v e n  if we w e r e  t o  f i n d  e r r o r ,  i t  w o u l d  be 

e r r o r  n o t  a f f e c t i n g  " a  s u b s t a n t i a l  r i g h t  o f  t h e  p a r t y , "  R u l e  

1 0 3 ( a ) ,  Mon t  .R .Ev id . ,  i .e. i t  w o u l d  n o t  be r e v e r s i b l e  e r r o r .  

A f f i r m e d .  

,, I C h i e f  J u s t i c e  
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