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M r .  J u s t i c e  Gene B. Daly d e l i v e r e d  t h e  Opinion of t h e  Court .  

This  i s  an appea l  from a  judgment e n t e r e d  by t h e  

Honorable Robert  C .  Sykes, F la thead  County D i s t r i c t  Cour t ,  

fo l lowing  a  nonjury t r i a l ,  awarding p l a i n t i f f  Newton Marvin 

t h e  sum of $3,736.24 pu r suan t  t o  a  l and  c l e a r a n c e  c o n t r a c t .  

Defendant C.  Leo Hargrave and h i s  w i f e  e n t e r e d  i n t o  a  

w r i t t e n  land  c l e a r i n g  agreement wi th  Bruce K i s e r  on August 

16 ,  1974, f o r  t h e  purpose of conver t ing  approximately 100 

acres of t imber land i n t o  a d d i t i o n a l  farmland.  According t o  

t h e  agreement, K i s e r  was t o  c u t  " a l l  - t imber ,  except  aspen ,  

and c l e a r  stumps and brush  and p i l e  same i n  a s  c l e a r  a  

manner a s  p o s s i b l e  i n  r e t u r n  f o r  a l l  t imber r i g h t s . "  The 

c o n t r a c t  cont inued:  

"Large stumps w i l l  be  t r i e d ,  and i f  t hey  
c a n ' t  be  moved they  may be l e f t .  Timber w i l l  
be  c u t  t o  t h e  brow of t h e  s l o p e s  f o r  s h e l t e r  
b e l t ,  a l s o  s h e l t e r  from A.M.C. Road. A l l  
s l a s h  d i s p o s a l  money w i l l  go t o  Bruce f o r  
c l e a r i n g  Harrding logging job--also s l a s h  
from t h i s  job." 

Kiser  began c l e a r i n g  t h e  land ,  b u t  had c l e a r e d  on ly  a  

smal l  p o r t i o n  of  t h e  100 a c r e s  when, wi th  t h e  consen t  of Leo 

Hargrave on November 2, 1974, he ass igned  h i s  i n t e r e s t  i n  

t h e  c o n t r a c t  t o  Newton Marvin. A t  t h e  t i m e  of t h e  a s s ign -  

ment, Hargrave expla ined  t o  Marvin t h a t  t h e  land  w a s  being 

c l e a r e d  s o  t h a t  i t  would be s u i t a b l e  f o r  farming.  For ap- 

proximately  two y e a r s ,  Marvin performed t h e  c o n t r a c t  a s  re- 

q u i r e d ,  removing t h e  t imber and r e c e i v i n g  t h e  money from i t s  

sale. 

Marvin ceased work i n  November 1977. By t h i s  t i m e  

Marvin had c l e a r e d  t h e  p rope r ty  s o  a s  t o  comply wi th  t h e  

t e r m s  of a  S t a t e  F i r e  Hazard Reduction Agreement which had 

been executed f o r  t h e  acreage  by Hargrave w i t h  t h e  Montana 

S t a t e  Department of Natura l  Resources and Conservation 



(DNRC) i n  accordance w i t h  t h e  s e c t i o n  76-13-408, MCA. The 

requirements  of t h i s  agreement having been m e t ,  DNRC i n -  

formed Hargrave t h a t  t h e  remaining s l a s h  d i s p o s a l  d e p o s i t  

being he ld  under t h e  agreement was no longe r  necessary  and 

could  be  r e t r i e v e d .  

I n  accordance wi th  t h e  ass igned  c o n t r a c t ,  an  i n i t i a l  

s l a s h  d e p o s i t ,  r e l e a s e d  e a r l i e r  by DNRC, was pa id  t o  Marvin 

by Hargrave. The payment was made du r ing  t h e  two-year 

pe r iod  Marvin worked on t h e  land.  The l a s t  s l a s h  d e p o s i t  of 

$3,616.24 was r e t u r n e d  i n  March 1978. However, i n s t e a d  of 

paying t h i s  sum t o  Marvin, Hargrave r e t a i n e d  t h e  money s i n c e  

he be l i eved  t h a t  Marvin had n o t  f u l l y  performed under t h e  

c o n t r a c t .  

I n  an  a t t empt  t o  s ecu re  t h e  monies conta ined  i n  t h e  

s l a s h  d e p o s i t ,  Marvin f i l e d  a c la im and n o t i c e  of a  mechanic 's  

l i e n  on March 10,  1978. Marvin then f i l e d  s u i t  on June 2 2 ,  

1978, a l l e g i n g  t h a t  Hargrave had f a i l e d  t o  pay him t h e  s l a s h  

d i s p o s a l  d e p o s i t  i n  c o n s i d e r a t i o n  f o r  s e r v i c e s  performed i n  

c l e a r i n g  t h e  land .  Marvin asked f o r  $3,840.04 i n  damages, 

p l u s  a t t o r n e y  f e e s ,  and t h a t  t h e  p rope r ty  involved be s o l d  

and t h e  proceeds  a p p l i e d  t o  t h e  judgment i n  accordance wi th  

t h e  l i e n .  Hargrave counterclaimed a l l e g i n g  t h a t  because of  

Marvin 's  f a i l u r e  t o  p rope r ly  perform t h e  c o n t r a c t  he l o s t  

t h e  use  of t h e  100 a c r e s  as farmland f o r  a  pe r iod  of t h r e e  

y z a r s  and u n l e s s  Marvin proceeds t o  p rope r ly  complete t h e  

performance due, he w i l l  l o s e  f u t u r e  u se  of t h e  l and .  

Hargrave s t a t e d  h i s  damages were a s  y e t  undetermined. 

During t r i a l  Hargrave sought  t o  i n t r o d u c e  evidence 

showing c e r t a i n  expend i tu re s  he had made i n  completing t h e  

work a l l e g e d l y  l e f t  undone by ~ a r v i n .  Marvin ob jec t ed  on 

t h e  ground t h a t  t h e  evidence was incompetent ,  i r r e l e v a n t  and 



immater ia l  t o  any i s s u e  i n  t h e  cause  and t h a t  i t  was beyond 

t h e  scope of any con ten t ion  t h a t  Hargrave had s e t  f o r t h  i n  

t h e  ca se .  The t r i a l  c o u r t  p r o v i s i o n a l l y  al lowed t h e  e v i -  

dence t o  be in t roduced  s u b j e c t  t o  Marvin 's  r i g h t  t o  renew 

h i s  o b j e c t i o n  a t  t h e  completion of a l l  test imony. 

A t  t h e  conc lus ion  of t h e  t r i a l ,  Marvin by w r i t t e n  

motion renewed h i s  o b j e c t i o n  t o  t h e  evidence.  The t r i a l  

c o u r t  g r an t ed  t h e  motion on t h e  ground t h a t  t h e  claimed 

expenses w e r e  o u t s i d e  t h e  scope of t h e  p l ead ings  and t h e  

p r e t r i a l  o r d e r  and t h a t  defendant  f a i l e d  t o  p r e s e n t  tes t i -  

mony a t  t r i a l  t h a t  a  c l a im  o r  b i l l  f o r  s a i d  expenses was 

eve r  p resen ted  t o  Marvin. 

Judgment i n  f avo r  of Marvin f o r  $3,736.24 was e n t e r e d  

on September 17,  1979. The judgment was based on t h e  

c o u r t ' s  f i n d i n g s  t h a t  Hargrave had wrongful ly  conver ted t h e  

s l a s h  d i s p o s a l  monies. 

Following e n t r y  of  judgment, Hargrave moved t h e  c o u r t ,  

i n  t h e  a l t e r n a t i v e ,  t o  amend t h e  f i n d i n g s ;  f o r  judgment f o r  

t h e  defendant ;  f o r  a  new t r i a l ;  and f o r  l e a v e  t o  amend t h e  

counte rc la im s o  a s  t o  conform wi th  t h e  o f f e r e d  evidence per-  

t a i n i n g  t o  t h e  expendi tures  made i n  completing t h e  c l e a r i n g  

of  h i s  l and .  Defendant ' s  motions w e r e  den ied ,  and amended 

f i n d i n g s  w e r e  f i l e d  on October 9, 1979, a g a i n  f i n d i n g  t h a t  

Hargrave 's  a c t i o n s  c o n s t i t u t e d  convers ion.  The c o u r t  then  

ordered  t h a t  each p a r t y  have o f f s e t t i n g  judgments a g a i n s t  

t h e  o t h e r  f o r  $1,000 i n  a t t o r n e y  f e e s .  Hargrave was al lowed 

a t t o r n e y  f e e s  pu r suan t  t o  s e c t i o n  71-3-124, MCA, because 

Marvin had f a i l e d  t o  e s t a b l i s h  h i s  mechanic 's  l i e n .  H a r -  

g rave  appea ls .  

On appea l  defendant  r a i s e s  t h e  fo l lowing  i s s u e s :  



1.   id t h e  ~ i s t r i c t  Court  err i n  s t r i k i n g  a l l  evidence 

p e r t a i n i n g  t o  monies expended o r  about  t o  be  expended by de- 

f endan t  f o r  c l e a r i n g  h i s  l and?  

2. Did t h e  D i s t r i c t  Court  e r r  by n o t  p e r m i t t i n g  amend- 

ment of t h e  counte rc la im s o  a s  t o  m e e t  t h e  o b j e c t i o n  t h a t  

t h e  evidence p e r t a i n i n g  t o  t h e  expend i tu re s  was beyond t h e  

scope of t h e  p lead ings?  

3. Did t h e  D i s t r i c t  Court  err by awarding a t t o r n e y  

f e e s  t o  p l a i n t i f f ?  

A s  t o  t h e  f i r s t  i s s u e ,  w e  n o t e  t h a t  p l a i n t i f f  brought  

t h i s  s u i t  a l l e g i n g  t h a t ,  a l though  he had performed i n  ac- 

cordance wi th  t h e  land  c l e a r i n g  c o n t r a c t ,  defendant  r e fused  

t o  r e l e a s e  t o  p l a i n t i f f  c e r t a i n  s l a s h  d i s p o s a l  monies due 

and owing a s  cons ide ra t ion .  Defendant i n  response denied 

t h a t  p l a i n t i f f  had f u l l y  performed under t h e  c o n t r a c t  and 

a l l e g e d ,  by way of a  counte rc la im,  t h a t  because of t h i s  

f a i l u r e ,  defendant  l o s t  t h e  use  of h i s  l a n d  as farmland f o r  

a  pe r iod  of a t  l e a s t  t h r e e  yea r s .  

The g e n e r a l  r u l e  i s  t h a t  where a  person by h i s  c o n t r a c t  

charges  himself  w i t h  an o b l i g a t i o n ,  p o s s i b l e  and l awfu l ,  t o  

be  performed, h e  must perform i n  accordance wi th  t h e  con- 

t rac t  t e r m s .  Smith v.  Zepp (1977) ,  173 Mont. 358, 567 P.2d 

923; Brown v .  F i r s t  Fede ra l  Savings and Loan Assoc i a t i on  of 

Grea t  F a l l s  (1969) ,  154 Mont. 79, 460 P.2d 97; 17A C.J.S. 

Con t r ac t s ,  8459 a t  594. I t  has  a l s o  been s t a t e d  t h a t  a  v a l i d  

de fense  t o  an  a c t i o n  on a  c o n t r a c t  arises when t h e  ob l iga -  

t i o n  t o  perform t h e  a c t  a l l e g e d l y  r e q u i r e d  was dependent on 

some o t h e r  a c t i v i t y  which t h e  o t h e r  p a r t y  w a s  t o  do,  b u t  

f a i l e d  t o  s o  perform (i .e. ,  performance of a  c o n d i t i o n  i s  

p receden t  t o  t h e  r i g h t  of payment) . See White v. Hu l l s ,  e t  

a l .  (1921) ,  59 Mont. 98, 195 P. 850; 17A C.J.S. Con t r ac t s ,  

5452 a t  566. 



I n  t h i s  i n s t a n c e  defendant ,  i n  h i s  answer t o  t h e  com- 

p l a i n t ,  denied t h a t  p l a i n t i f f  f u l l y  performed under t h e i r  

c o n t r a c t .  Defendant then a l l e g e d  a t  t r i a l  t h a t  because of 

p l a i n t i f f ' s  f a i l u r e  he was r e l i e v e d  of  any c o n t r a c t u a l  du ty  

t o  r e l e a s e  t h e  s l a s h  d i s p o s a l  money t o  p l a i n t i f f  as payment 

f o r  s e r v i c e s .  With t h i s  being t h e  ca se ,  defendant  was 

e n t i t l e d  t o  p r e s e n t  evidence i n  suppor t  of h i s  p o s i t i o n .  

The i s s u e  now becomes whether t h e  r e j e c t e d  evidence 

suppor t s  de fendan t ' s  p o s i t i o n  a s  s t a t e d  above. 

The o f f e r e d  evidence d e a l s  w i t h  expend i tu re s  made by 

defendant  i n  h i r i n g  o t h e r s  t o  complete t h e  work a l l e g e d l y  

l e f t  undone by p l a i n t i f f .  C e r t a i n l y ,  when a  defendant  i s  

r e q u i r e d  t o  expend money t o  h i r e  o t h e r s  t o  work i n  c l e a r i n g  

l and ,  which a  p l a i n t i f f  under c o n t r a c t  was t o  clear as 

" c l e a r  a s  p o s s i b l e , "  t h i s  g i v e s  r i s e  t o  an  i n f e r e n c e  t h a t  

p l a i n t i f f  f a i l e d  t o  f u l l y  perform under h i s  c o n t r a c t .  Such 

i s  t h e  c a s e  here ,  and thus ,  t h e  t r i a l  c o u r t  should have 

al lowed defendant  t o  p r e s e n t  evidence of t h e  expend i tu re s  t o  

suppor t  h i s  d e n i a l  of  p l a i n t i f f ' s  a l l e g a t i o n  t h a t  he ( p l a i n -  

t i f f )  f u l l y  performed and w a s  e n t i t l e d  t o  t h e  s l a s h  d i s p o s a l  

money. 

I t  should be noted t h a t  t h i s  Court  does  n o t  f i n d  t h a t  

d e f e n d a n t ' s  p o s i t i o n  a s  t o  nonperformance under t h e  g iven  

c o n t r a c t  i s  de t e rmina t ive  i n  t h i s  case .  W e  merely conclude 

t h a t  defendant  should have been permi t ted  t o  i n t roduce  t h e  

o f f e r e d  evidence i n  suppor t  of t h a t  defense .  Nor do w e  f i n d  

t h a t  t h e  c o u r t ' s  f a i l u r e  t o  admit  t h e  evidence c o n s t i t u t e s  

r e v e r s i b l e  e r r o r .  Defendant a t  t r i a l  was a b l e  t o  i n t roduce  

evidence showing t h e  c o n d i t i o n  of t h e  land  a f t e r  p l a i n t i f f  

f i n i s h e d  h i s  work, a s  w e l l  a s  evidence t h a t  he h i r e d  o t h e r s  

t o  f i n i s h  work a l l e g e d l y  l e f t  undone by p l a i n t i f f .  Defen- 



d a n t  was on ly  denied t h e  i n t r o d u c t i o n  of evidence i n d i c a t i n g  

t h e  expenses he i n c u r r e d  i n  h i r i n g  t h e  o u t s i d e  p a r t i e s .  

Consequently,  i n  l i g h t  of  t h e  evidence p re sen ted  i n  suppor t  

of  de fendan t ' s  p o s i t i o n ,  t h e  f a c t  t h a t  he w a s  unable  t o  

i n t roduce  evidence a s  t o  h i s  expenses d i d  n o t  so  p r e j u d i c e  

de fendan t ' s  c a s e  t h a t  a  d i f f e r e n t  r e s u l t  would have been 

reached had t h e  evidence been allowed i n .  

I n  regard  t o  d e f e n d a n t ' s  con ten t ion  t h a t  t h e  D i s t r i c t  

Court  e r r e d  i n  n o t  p e r m i t t i n g  him t o  amend h i s  counte rc la im,  

w e  acknowledge t h a t  even absen t  t h e  amendment t h e  o f f e r e d  

evidence a rguably  should have been al lowed t o  show damages 

a s  t o  d e f e n d a n t ' s  c l a im  t h a t  he l o s t  t h e  u se  of h i s  l and  as 

farmland. However, because t h i s  evidence i s  n o t  of  t h e  

n a t u r e  t h a t  t o  exclude it  r e s u l t s  i n  a  d i f f e r e n t  outcome and 

because t h e  t r i a l  c o u r t  found f o r  p l a i n t i f f ,  thereby  r e j e c t -  

i n g  de fendan t ' s  a l l e g a t i o n  of  nonperformance as w e l l  a s  h i s  

counte rc la im,  w e  need n o t  cons ide r  t h i s  i s s u e  f u r t h e r  than  

t o  f i n d  t h e r e  was no r e v e r s i b l e  e r r o r  by t h e  D i s t r i c t  Court .  

A s  t o  t h e  f i n a l  i s s u e  on appea l ,  defendant  merely 

a s s e r t s  t h a t  because p l a i n t i f f  d i d  n o t  f u l l y  perform pursu- 

a n t  t o  t h e i r  c o n t r a c t ,  he was n o t  e n t i t l e d  t o  p r e v a i l  i n  

t h i s  a c t i o n ,  and thus ,  i s  n o t  e n t i t l e d  t o  a t t o r n e y  f e e s .  A s  

a l r e a d y  s t a t e d ,  defendant  was a b l e  t o  p r e s e n t  evidence i n  

suppor t  of h i s  defense  of nonperformance and w a s  n o t  p r e j u -  

d i ced  a t  t h e  t r i a l  c o u r t  l e v e l  i n  t h i s  r ega rd .  Having then 

concluded t h e r e  w a s  no r e v e r s i b l e  e r r o r  a t  t r i a l ,  and p l a i n -  

t i f f  having p r e v a i l e d  on a convers ion c l a im ,  w e  cannot  f i n d  

t h e  D i s t r i c t  Court  e r r e d  i n  awarding him a t t o r n e y  f e e s .  

The judgment of t h e  D i s t r i c t  Court  i s  ,'- hereby  a f f i rmed.  



W e  concur :  
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