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M r .  ~ u s t i c e  Gene B. Daly d e l i v e r e d  t h e  Opinion of t h e  Court .  

Defendant Rodney Al len  West appea l s  from a  conv ic t ion  

and judgment of f e lony  t h e f t  i n  v i o l a t i o n  of  s e c t i o n  45-6- 

301, MCA. Judgment was e n t e r e d  i n  t h e  Dis t r i c t  Court ,  

Four th  J u d i c i a l  D i s t r i c t ,  Missoula County. 

I n  t h e  summer of  1977, a  pickup t r u c k  was s t o l e n  from 

~ i t t e r r o o t  Toyota i n  Missoula.  On J u l y  26, 1977, defendant  

s o l d  a  t ruck ,  matching t h e  d e s c r i p t i o n  of t h e  s t o l e n  t r u c k ,  

t o  John Wright i n  t h e  S t a t e  of  Idaho. Wright was given a 

b i l l  of s a l e  and t o l d  t h e  t i t l e  would be d e l i v e r e d  t o  him 

from Montana. When Wright took t h e  t r u c k  i n  f o r  i n su rance  

coverage,  he d i scovered  t h e  v e h i c l e  i d e n t i f i c a t i o n  number 

had been o b l i t e r a t e d .  Wright turned t h e  b i l l  of s a l e  and 

t h e  t r u c k  over  t o  Idaho a u t h o r i t i e s  who were a b l e  t o  o b t a i n  

a series of  p o t e n t i a l  s e r i a l  numbers from t h e  p a r t i a l  numbers 

a v a i l a b l e  on t h e  t ruck .  

On February 26, 1979, defendant  was charged by informa- 

t i o n  wi th  t h e  f e lony  t h e f t  of a  t ruck  bea r ing  t h e  v e h i c l e  

i d e n t i f i c a t i o n  number of CE142515821. A t  t h e  beginning of 

t h e  t r i a l  on J u l y  9, 1979, t h e  S t a t e  moved t o  amend t h e  

v e h i c l e  i d e n t i f i c a t i o n  number t o  read  CCE142515821. The 

amendment was al lowed over  d e f e n d a n t ' s  o b j e c t i o n .  'The ju ry  

w a s  then  g e n e r a l l y  i n s t r u c t e d  t h a t  defendant  was charged 

w i t h  t h e  f e lony  t h e f t  of a  t ruck  bea r ing  t h e  amended v e h i c l e  

i d e n t i f i c a t i o n  number. 

Defendant moved i n  l imine  t o  exc lude  any test imony from 

Ted Beyers,  an  a l l e g e d  accomplice of West. The motion was 

denied.  During t h e  S t a t e ' s  opening remarks, t h e  ju ry  w a s  

t o l d  t h a t  t h e  S t a t e  would c a l l  a d e t e c t i v e ,  Sg t .  ~ i l s o n ,  who 

would r e l a t e  a  conve r sa t ion  he  had wi th  Beyers concerning 

how Beyers and defendant  had s t o l e n  t h e  t r u c k .  Defendant 



o b j e c t e d  and moved f o r  a  mis t r ia l .  The o b j e c t i o n  was sus-  

t a i n e d ,  b u t  t h e  motion was denied.  

~ e f e n d a n t  e l e c t e d  t o  g i v e  an opening s t a t emen t  fol low- 

i n g  t h e  S t a t e ' s .  H e  propounded h i s  de fense  which was based 

on f a u l t y  v e h i c l e  i d e n t i f i c a t i o n  numbers which d i d  n o t  o r  

could n o t  i d e n t i f y  t h e  s t o i e n  t ruck .  A t  t h i s  p o i n t ,  t h e  

S t a t e  admit ted an e r r o r  i n  t h e  in format ion  r ega rd ing  t h e  

v e h i c l e  i d e n t i f i c a t i o n  number. The S t a t e  was permi t ted  t o  

amend t h e  number i n  t h e  in format ion  f o r  a  second t i m e ,  t h i s  

t i m e  s t r i k i n g  t h e  v e h i c l e  i d e n t i f i c a t i o n  number from t h e  

in format ion .  Defendant then  moved f o r  a  motion i n  l imine  of 

any tes t imony concerning t h e  v e h i c l e  i d e n t i f i c a t i o n  number 

s t r i c k e n  from t h e  in format ion .  The motion w a s  denied.  

During t h e  S t a t e ' s  case- in -ch ie f ,  defendant  was g ran ted  a 

con t inu ing  o b j e c t i o n  t o  any test imony r ega rd ing  v e h i c l e  

i d e n t i f i c a t i o n  numbers. 

On J u l y  11, 1979, t h e  ju ry  rendered a  v e r d i c t  f i n d i n g  

defendant  g u i l t y  of f e lony  t h e f t .  Defendant moved f o r  a  new 

t r i a l  on t h e  ground t h a t  John Wright ' s  tes t imony w a s  n o t  

cor robora ted .  Th i s  motion w a s  denied.  On August 13 ,  1979, 

defendant ,  a  nondangerous o f f ende r ,  was sentenced t o  t e n  

y e a r s  i n  t h e  s t a t e  p r i s o n  wi th  c r e d i t  f o r  t i m e  a l r e a d y  

served.  

Defendant has  p re sen ted  some twenty i s s u e s  t o  be 

examined by t h i s  Court .  However, on ly  examination of (1) 

t h e  i s s u e  of ~ e t e c t i v e  Sg t .  Wilson 's  tes t imony and i t s  use  

i n  t h e  S t a t e ' s  opening argument, and ( 2 )  t h e  s u f f i c i e n c y  of 

t h e  evidence need be reviewed by t h i s  Court .  

Defendant contends t h a t  t h e  D i s t r i c t  Court  e r r e d  i n  

r e f u s i n g  t o  g r a n t  a  motion i n  l imine  and a  m i s t r i a l  based on 

proposed test imony of a  S t a t e ' s  w i t n e s s  which was l a t e r  he ld  



t o  be  inadmiss ib le .  This  c la im of e r r o r  s t e m s  from defen-  

d a n t ' s  con ten t ion  t h a t  c e r t a i n  remarks made by t h e  prose- 

c u t i n g  a t t o r n e y  du r ing  h i s  opening s t a t emen t  w e r e  p r e j u d i -  

c i a l .  These remarks r e f e r r e d  t o  in format ion  Ted Beyers, an  

a l l e g e d  accomplice of defendant ,  had g iven  t o  De tec t ive  Sg t .  

Michael Wilson. 

P r i o r  t o  t r i a l  defendant  submit ted a  motion i n  l imine  

prec lud ing  and p r o h i b i t i n g  t h e  S t a t e  of Montana, i t s  a t t o r -  

neys o r  w i tnes ses  from mentioning,  r e f e r r i n g  t o ,  o r  i n t e r -  

r o g a t i n g  about  any in format ion  t h a t  Ted Beyers had g iven  t o  

anyone, i nc lud ing  Wilson. This  motion w a s  made on t h e  b a s i s  

t h a t  any such test imony would be s t r i c t l y  hearsay  and would 

dep r ive  defendant  of h i s  c o n s t i t u t i o n a l  r i g h t  t o  c o n f r o n t  

and examine t h e  w i tnes ses  a g a i n s t  him. The motion w a s  

den ied ,  and t h e  c o u r t  adv ised  counsel  t h a t  it could be 

reviewed when and i f  t h e  w i tnes s  was sworn and an o f f e r  of 

proof made i n  chambers. 

During h i s  opening remarks, t h e  p rosecu to r  made t h e  

fo l lowing  s ta tement :  

"We w i l l  then c a l l  Mike Wilson of t h e  Clear- 
wate r  County, Idaho S h e r i f f ' s  o f f i c e .  Detec- 
t i v e  Se rgean t  Wilson w i l l  t e s t i f y  t h a t  i n d i -  
v i d u a l  known t o  him a s  Ted Beyers, t h e  same ---- -- 
Ted Beyers which was w i t h  M r .  Wright who he - --- -- 
c a n ' t  l o c a t e  c u r r e n t l y  and who he has  been ----- 
lookina  f o r  f o r  some t i m e ,  came i n  s h o r t l y  ~ - -  

a f t e r  M r .  Wright had bought t h e  pickup and 
wanted t o  t a l k  t o  him about  a  pickup t h a t  he 
and Rodney Al l en  West had s o l d  t o  John Wright. 
M r .  ~ i l s o n  w i l l  r e l a t e  t h e  subs tance  -- of t h a t  
conve r sa t ion  was t h a t  M r .  Beyers and C a r l a  --- 
Bray and t h e  Defendant were i n  Missoula s t ay -  --- -- 
i n g  a t  t h e  Pa l ace  Hotel .  That  they  went o u t  --- ---- 
t o  t h e  B i t t e r r o o t  Toyota. The Defendant drove -- 
t h e  v e h i c l e  from B i t t e r r o o t  Toyota --" (Em- 
p h a s i s  supp l i ed . )  

Defendant ob j ec t ed  t o  t h i s  s t a t emen t  and i n  chambers 

moved f o r  a  m i s t r i a l  based on t h e  p r e j u d i c e  t h e  s t a t emen t  

would have on t h e  jury .  Counse l ' s  o b j e c t i o n  was s u s t a i n e d ,  



b u t  t h e  c o u r t  denied t h e  motion f o r  m i s t r i a l .  

The hearsay  tes t imony of De tec t ive  Sg t .  Wilson regard-  

i n g  t h e  s t a t emen t  made by Beyers w a s  subsequent ly  deemed 

inadmis s ib l e  and n o t  p re sen ted  t o  t h e  jury .  Defendant 

asserts t h a t  t h e  s t a t emen t  made by t h e  p rosecu t ing  a t t o r n e y  

du r ing  h i s  opening remarks was h igh ly  p r e j u d i c i a l  t o  defen-  

d a n t ,  could n o t  be e r a sed  from t h e  j u r y ' s  mind and c o n s t i -  

t u t e d  r e v e r s i b l e  e r r o r .  

This  Court  has  faced  s i m i l a r  i s s u e s  on a  number of 

p rev ious  occasions:  S t a t e  v.  Zachmeier (1968) , 151 Mont. 

256, 4 4 1  P.2d 737; S t a t e  v .  Ruona (1972) ,  159 Mont. 507, 499 

P.2d 797; S t a t e  v. Kols tad (1975) ,  166 Mont. 185, 531 P.2d 

1346. 

Zachmeier was a  homicide case .  P r i o r  t o  t r i a l  t h e  

defendant  had f i l e d  a  motion t o  suppress  a con fes s ion  f o r  

v i o l a t i o n  of Miranda warnings. A t  t h a t  t i m e  t h e  c o u r t  

r e se rved  r u l i n g  on t h e  motion. A t  t h e  beginning of t r i a l  

t h e  motion was renewed. The c o u r t  denied t h e  motion b u t  

g ran t ed  t h e  de fense  counsel  l eave  t o  renew t h e  motion a t  a  

l a te r  p o i n t  i n  t r i a l .  When t h e  confess ion  was l a t e r  o f f e r e d  

i n t o  evidence t h e  c o u r t  r u l e d  it w a s  i nadmis s ib l e .  However, 

du r ing  opening remarks t h e  county a t t o r n e y  made a d e t a i l e d  

r e c i t a t i o n  of t h e  admission of g u i l t  made by t h e  defendant .  

This  Court  he ld  t h a t  t hose  remarks i n  c o u n s e l ' s  opening 

s t a t emen t  w e r e  r e v e r s i b l e  s t a t i n g  t h a t ,  " [wle do n o t  t h i n k  

t h a t  t h e  j u ry  would complete ly  d i s r e g a r d  t h i s  d e t a i l e d  

admission of g u i l t . "  4 4 1  P.2d a t  741. 

I n  bo th  Ruona and Kols tad,  Zachmeier was d i s t i n g u i s e d  

on t h e  f a c t s :  

"Zachmeier he ld  t h a t  t h e  damaging opening 
s t a t emen t s  of p rosecu t ion  were n o t  of t h e  
n a t u r e  t h a t  t h e  j u ry  would complete ly  d i s -  



regard .  Too, w e  a r e  n o t  unmindful of t h i s  
C o u r t ' s  admonit ions i n  S t a t e  v.  Langan, 151 
Mont. 558, 568, 445 P.2d 565 and c a s e s  c i t e d  
t h e r e i n .  Furthermore,  a s  s t a t e d  i n  Fahy v.  
S t a t e  of  Connect icut ,  375 U.S. 85, 84 S.Ct. 
229, 11 L.Ed.2d 171, c i t e d  i n  Langan, t h e  
tes t  remains: 

" ' I s  t h e r e  a  r ea sonab le  p o s s i b i l i t y  t h a t  t h e  
i nadmis s ib l e  evidence might have c o n t r i b u t e d  
t o  t h e  conv ic t ion?  ' " S t a t e  v. Ruona, 499 P.2d 
a t  800.  

W e  g r a n t  t h a t  Zachmeier i s  t h e  extreme example and t h e  

s t a t emen t  made by t h e  p rosecu t ing  a t t o r n e y  i n  t h e  p r e s e n t  

c a s e  f a l l s  s h o r t  of being a s  b l a t a n t .  However, t h e r e  i s  no 

doubt  a s  t o  what he was t r y i n g  t o  convey t o  t h e  j u ry  and 

l i t t l e  doubt  t h a t  they  picked it up. I t  n e c e s s a r i l y  fo l lows  

t h a t  t h e r e  remained a  " reasonable  p o s s i b i l i t y  t h a t  t h e  -- 

i nadmis s ib l e  evidence c o n t r i b u t e d  t o  t h e  conv ic t ion . "  -- 

W e  nex t  add res s  de fendan t ' s  i s s u e  concerning t h e  su f -  

f i c i e n c y  of t h e  evidence.  A t  t r i a l  De tec t ive  W i l l i a m  Faus t  

t e s t i f i e d  about  t h e  Chevro le t  t r uck  i n  Idaho being t h e  same 

one s t o l e n  i n  Missoula from B i t t e r r o o t  Toyota. This  test i-  

mony was based s o l e l y  o r  wholly on c o n j e c t u r e  and p r o b a b i l i t y .  

The p roces s  of ba lanc ing  v e h i c l e  i d e n t i f i c a t i o n  numbers and 

p r o b a b i l i t i e s  t o  i d e n t i f y  a  machine never  seen  and bea r ing  

no complete set of v e h i c l e  i d e n t i f i c a t i o n  numbers i s  n o t  t h e  

q u a l i t y  of evidence t o  be considered f o r  conv ic t ion  beyond a  

r ea sonab le  doubt. No t i t l e  i n  B i t t e r r o o t  w a s  eve r  fu rn i shed .  

The t ruck  was never r e t u r n e d  from Idaho. B i t t e r r o o t  had two 

d i f f e r e n t  v e h i c l e  i d e n t i f i c a t i o n  numbers f o r  t h e  s t o l e n  

pickup t ruck  i n  i t s  f i l e .  The e x a c t  yea r  model was never 

determined on t h e  Idaho t ruck .  The Idaho pickup was s o l d  t o  

an  in su rance  c a r r i e r  on October 31, 1977, and t h i s  d a t e  

f a i l e d  t o  compliment o t h e r  d a t e s  deemed of importance by t h e  

S t a t e .  I n  s h o r t ,  nothing i n  evidence proves  t h a t  t h e  t r u c k  



s o l d  i n  Idaho was t h e  t r u c k  taken from Missoula.  And, t h e r e  -- 

i s  no proof t h a t  defendant  took t h e  t r u c k  i n  Missoula. 

Furthermore,  any proof t h a t  i s  accep tab le  would tend t o  

prove a crime i n  t h e  S t a t e  of Idaho; t h e r e  i s  no proof t h a t  

defendant  committed a crime i n  t h e  S t a t e  of Montana. 

The admission of t h e  evidence h e r e t o f o r e  d i scussed  w a s  

h i g h l y  p r e j u d i c i a l  and r e q u i r e s  a r e v e r s a l  of d e f e n d a n t ' s  

conv ic t ion .  Fu r the r  examination of t h e  remaining evidence 

i n d i c a t e s  t h a t  t h e r e  was l ack ing  any s u f f i c i e n t ,  c r e d i b l e  

evidence f o r  conv ic t ion  of a crime i n  Montana, and t h e r e  i s  

l i t t l e  o r  no chance t o  improve t h e  ma t t e r  inasmuch as t i m e  

ha s  seen t h e  t r u c k  and o t h e r  evidence des t royed .  I t  appears  

t o o  many y e a r s  e l apsed ,  as  i s ,  t o  have ob ta ined  b e t t e r  

evidence,  i f  b e t t e r  evidence t h e r e  was. 

The conv ic t ion  and judgment of t h e  Dis t r ic t  Court  i s  

r eve r sed ,  and t h e  cause  i s  dismissed wi th  p re jud ice .  

We concur: 

Ph 4-e &!/ 
Chief J u s t i c e  

~ o n o F a b l e  Gordon R. Bennet t ,  
D i s t r i c t  Judge, s i t t i n g  i n  p l a c e  
of M r .  J u s t i c e  John C. Sheehy 



Mr. J u s t i c e  D a n i e l  J .  Shea c o n c u r r i n g :  

I concur  w i t h  b o t h  t h e  r e v e r s a l  and d i s m i s s a l  o r d e r e d  

i n  t h i s  c a s e .  I add ,  however,  t h a t  t h e  t r i a l  c o u r t s  

s h o u l d ,  a s  a  m a t t e r  o f  c o u r s e  when r e s e r v i n g  a  d e c i s i o n  

on a  mot ion  i n  l i m i n e ,  r e f u s e  t o  l e t  t h e  a t t o r n e y s  

men t ion  t h e  a l l e g e d l y  a d m i s s i b l e  e v i d e n c e  t o  t h e  j u r y  

b e f o r e  t h e  t i m e  comes f o r  an  a c t u a l  r u l i n g  on i t s  

a d m i s s i b i l i t y .  

I f  t h a t  is done ,  t h e r e  would t h e n  be no dange r  o f  

c r e a t i n g  t h e  p r e j u d i c i a l  s i t u a t i o n  s u c h  a s  o c c u r r e d  h e r e .  

Here ,  t h e  t r i a l  c o u r t  u l t i m a t e l y  and p r o p e r l y  r u l e d  t h e  

e v i d e n c e  t o  be i n a d m i s s i b l e  b u t  t h e  j u r y  had a l r e a d y  

h e a r d  what t h e  e v i d e n c e  would be when t h e  p r o s e c u t o r  made 

h i s  o p e n i n g  s t a t e m e n t .  T h e  j u r y  c o u l d  n o t  e r a d i c a t e  

t h e s e  ha rmfu l  s t a t e m e n t s  from i t s  mind i n  r e a c h i n g  i t s  

d e c i s i o n ,  and w e  mus t  n o t  d e l u d e  o u r s e l v e s  i n t o  t h i n k i n g  

it c o u l d  do s o .  

J u s t i  


