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M r .  ~ u s t i c e  Gene B. Daly d e l i v e r e d  t h e  Opinion of t h e  Court .  

  his appea l  a r i s e s  from a conv ic t ion  of t h e  defendant  

of robbery fo l lowing  a ju ry  t r i a l  i n  t h e  D i s t r i c t  Court  of 

t h e  T h i r t e e n t h  J u d i c i a l  D i s t r i c t ,  Yellowstone County, t h e  

Honorable Rober t  H. Wilson p r e s i d i n g .  

On A p r i l  5, 1979, a t  approximately 1:30 a.m., t h e  1145 

Club i n  B i l l i n g s ,  Montana, w a s  robbed by a man wearing a s k i  

mask over h i s  f a c e ,  a  r e d  o r  orange T - s h i r t  and faded b l u e  

jeans .  The robber  was c a r r y i n g  a handgun. 

S h i r l e y  Murphy, t h e  barmaid a t  1145 Club on t h e  n i g h t  

of t h e  robbery,  and two off-duty  B i l l i n g s  p o l i c e  o f f i c e r s  i n  

t h e  bar  a t  t h e  t ime of t h e  robbery,  Gary Cooper and Dennis 

Moen, desc r ibed  t h e  robber  a s  being about  6 '1"  o r  6 ' 2 "  t a l l  

and weighing approximately 130 pounds. 

S h o r t l y  a f t e r  t h e  robbery,  a  p o l i c e  o f f i c e r  c a l l e d  t o  

t h e  scene t o  i n v e s t i g a t e  approached an automobile i n  t h e  

v i c i n i t y  which was occupied by t h e  defendant ,  Donald A. 

S h e r i f f .  A s ea rch  of  t h e  c a r  revea led  an  orange T - s h i r t ,  

damp wi th  p e r s p i r a t i o n ,  and a p a i r  of faded Levis  on t h e  

f l o o r  behind t h e  f r o n t  s e a t .  A . 3 8  c a l i b e r  r evo lve r  and t h e  

s t o l e n  money were found hidden under t h e  f r o n t  fender  of a 

c a r  which was parked i n  a c a r p o r t  l o c a t e d  d i r e c t l y  west  of 

t h e  backdoor of t h e  1145 Club. 

A t  t r i a l  t h e  ba r t ende r ,  S h e i l a  Murphy, and each of t h e  

two of f -du ty  p o l i c e  o f f i c e r s  who witnessed t h e  robbery 

i d e n t i f i e d  t h e  s h i r t  and jeans  found i n  d e f e n d a n t ' s  c a r  a s  

t hose  worn by t h e  robber .  I n  a d d i t i o n ,  t h e  two of f -du ty  

p o l i c e  o f f i c e r s  t e s t i f i e d  t h a t  S h e r i f f ' s  vo i ce  sounded l i k e  

t h a t  of t h e  robber .  

S h e r i f f  t e s t i f i e d  t h a t  on t h e  evening of ~ p r i l  4 ,  1979, 

he had d inne r  w i th  Pam E l l e r ,  a  g i r l f r i e n d ,  and then  went t o  



v i s i t  a  f r i e n d ,  John S teka r .  S h e r i f f  f u r t h e r  t e s t i f i e d  t h a t  

a f t e r  knocking on t h e  door of  S t e k a r ' s  r e s i d e n c e  and g e t t i n g  

no response,  he l e f t  and went t o  t h e  C a t t l e  Company, a  l o c a l  

b a r ,  t o  have a  d r ink .  A f t e r  s e v e r a l  d r i n k s ,  defendant  

s t a t e d  t h a t  he l e f t  t h e  b a r  and whi le  d r i v i n g  down Yellow- 

s t o n e  Avenue, g o t  s i c k  and p u l l e d  t o  t h e  s i d e  of t h e  road.  

I t  was he re  t h a t  S h e r i f f  was approached by t h e  B i l l i n g s  

p o l i c e  and a r r e s t e d  f o r  t h e  robbery of t h e  1145 Club. 

The f i r s t  i s s u e  r a i s e d  on appea l  i s  whether t h e  D i s -  

t r i c t  Cour t  e r r e d  by f a i l i n g  t o  suppress  a  l e t t e r  w r i t t e n  by 

defendant  t o  a  f r i e n d  whi le  i n c a r c e r a t e d  i n  t h e  Yellowstone 

County j a i l  awai t ing  t r i a l .  

S h o r t l y  a f t e r  h i s  a r r e s t ,  S h e r i f f  s e n t  a  l e t t e r  t o  h i s  

g i r l f r i e n d ,  Pam E l l e r ,  and one t o  John S t e k a r .  These le t ters  

w e r e  both  opened and photocopied by a  j a i l o r .  

A motion t o  suppress  t h e  le t ters  was f i l e d  by S h e r i f f .  

A t  a  hear ing  on t h e  m a t t e r ,  t he  j a i l o r  who "booked" t h e  de- 

f endan t  i n t o  j a i l  on A p r i l  5 ,  1979, t e s t i f i e d  t h a t  S h e r i f f  

s igned  a  "booking s h e e t "  which au tho r i zed  j a i l  personne l  t o  

open h i s  mai l .  The t r i a l  judge suppressed t h e  l e t te r  w r i t -  

t e n  t o  t h e  g i r l f r i e n d  b u t  admit ted i n t o  evidence t h e  l e t t e r  

s e n t  t o  John S teka r .  The l e t t e r  t o  S t e k a r ,  a l though  ad- 

m i t t e d ,  w a s  n o t  r ead  t o  t h e  ju ry  a t  t r i a l .  

The l e t t e r  i n  p e r t i n e n t  p a r t  s t a t e d :  "Well, I guess  

you know I r e a l l y  screwed up t h i s  t i m e .  Whatever I g e t  o u t  

of  t h i s  I w i l l  deserve .  I ' v e  g o t  t o  look t o  t h e  f u t u r e  j u s t  

t h e  s a m e .  " 

On appea l  defendant  a rgues  t h a t  t h e  l e t t e r  he wrote  t o  

S t e k a r  should have been suppressed based on h i s  r i g h t  of 

p r ivacy  a s  guaranteed by 1972 Mont. Const . ,  A r t .  11, ~ 1 0 .  

Defendant f u t h e r  contends  t h a t  u se  of t h e  let ter  a t  t r i a l  



v i o l a t e d  h i s  F i r s t  Amendment r i g h t  t o  freedom of speech and 

h i s  Four th  Amendment r i g h t  t o  freedom from unreasonable  

s e a r c h  and s e i z u r e .  

Censorship p r a c t i c e s  w i t h  r e s p e c t  t o  unconvicted p r i s -  

o n e r s '  ma i l ,  n o t  r a i s i n g  t o  t h e  l e v e l  of d e p r i v a t i o n  o r  

s i g n i f i c a n t  impairment of  a s s i s t a n c e  of counse l  o r  of a c c e s s  

t o  t h e  c o u r t s ,  g e n e r a l l y  have n o t  been regarded as ob jec-  

t i o n a b l e  on grounds t h a t  such p r a c t i c e s  c o n s t i t u t e  a n  inva-  

s i o n  of  p r ivacy  o r  an  unreasonable  s e a r c h  and s e i z u r e .  See 

S t a t e  v.  McCoy ( O r .  1974) ,  527 P.2d 725; United S t a t e s  v .  

Wilson ( 9 t 5  C i r .  1971) ,  447 F.2d 1, cert.  den ied ,  404 U.S. 

1053, 92 S.Ct. 723, 30 L.Ed.2d 742; S t a t e  v .  Hawkins (1967) ,  

70 Wash.2d 697, 425 P.2d 390, c e r t .  den ied ,  390 U.S. 912, 88 

S.Ct.  840, 19 L.Ed.2d 883; People v .  Dinkins  (1966) ,  242 

Cal.App.2d 892, 52 Cal .Rptr .  134. Cour t s ,  i n  a l lowing  t h e  

p r a c t i c e ,  recognized t h e  need f o r  j a i l  o f f i c i a l s  t o  r ead  

p r i s o n e r s '  m a i l  i n  t h e  c o n t e x t  of t h e  enforcement of j a i l  

s e c u r i t y  and d i s c i p l i n e .  

I n  formula t ing  t h e  g e n e r a l  r u l e ,  t h e  c o u r t s  based t h e i r  

d e c i s i o n s ,  i n  p a r t ,  on Stroud v. United S t a t e s  (1919) ,  251 

U.S. 15 ,  40 S.Ct. 50, 6 4  L.Ed. 103, and p l a c e  a  degree  of 

emphasis on t h e  f a c t  t h a t  t h e  w r i t e r  was aware t h a t  t h e  ma i l  

was s u b j e c t  t o  censorsh ip .  

Mail censo r sh ip  by j a i l  o f f i c i a l s ,  however, has  r e c e n t l y  

come under a t t a c k  on bo th  F i r s t  and Four th  Amendment grounds. 

I n  Procunie r  v. Mart inez  (1974) ,  416 U.S. 396, 94 S.Ct. 

1800, 4 0  L.Ed.2d 224, t h e  Supreme Court  he ld  t h a t  C a l i f o r n i a ' s  

p r i s o n  r e g u l a t i o n s ,  which permi t ted  t h e  read ing  of incoming 

and outgoing m a i l ,  were c o n t r a  t o  t h e  F i r s t  Amendment and 

could n o t  be permi t ted  because t h e  S t a t e  f a i l e d  t o  e s t a b l i s h  

t h a t  they  were reasonably  o r  n e c e s s a r i l y  r e l a t e d  t o  t h e  



advancement of some j u s t i f i a b l e  purpose of imprisonment o r  

p r i s o n  s e c u r i t y .  See a l s o  Palmigiano v .  Travisono ( D .  R.I. 

1970) ,  317 F.Supp 776, i n  which t h e  c o u r t  condemned a  s i m i -  

l a r  p r a c t i c e  on bo th  F i r s t  and Four th  Amendment grounds. 

Upon reviewing t h e  above d e c i s i o n s ,  it i s  appa ren t  t h a t  

a b s e n t  a showing of some compell ing j u s t i f i a b l e  purpose i n  

t h e  n a t u r e  of p r i s o n  s e c u r i t y  and d i s c i p l i n e ,  t h e  i n t e r -  

c e p t i o n  and photocopying of t h e  l e t t e r  w r i t t e n  by S h e r i f f  t o  

S t e k a r  was v i o l a t i v e  of t h e  F i r s t  and Four th  Amendments. 

H e r e ,  no such f i n d i n g  was made. 

I n  t h i s  i n s t a n c e ,  t h e  s o l e  reason t h e  l e t t e r  w a s  ex- 

amined and then photocopied was t o  o b t a i n  evidence t o  be 

used a g a i n s t  defendant .  A t  no t i m e  du r ing  t r i a l  d i d  t h e  

S t a t e  r e v e a l  any r e l a t i o n s h i p  between t h e  censo r sh ip  prac-  

t i c e  and p r i s o n  s e c u r i t y  o r  d i s c i p l i n e .  With t h i s  being t h e  

c a s e ,  t h e  l e t t e r  should have been excluded.  

Desp i te  t h e  f a i l u r e  t o  exclude t h e  l e t t e r ,  however, 

S h e r i f f ' s  conv ic t ion  must s tand .  There w a s  ample evidence 

of  S h e r i f f ' s  g u i l t  even a b s e n t  t h e  le t ter .  Therefore ,  t o  

exclude it would n o t  r e s u l t  i n  a  d i f f e r e n t  outcome. With 

t h i s  being t h e  ca se ,  w e  conclude t h e r e  i s  no r e v e r s i b l e  

e r r o r .  

I n  suppor t  of h i s  argument t h a t  t h e  p r a c t i c e  a t  i s s u e  

unduly v i o l a t e s  t h e  r i g h t  of p r ivacy  under t h e  1972 Montana 

C o n s t i t u t i o n ,  defendant  c i t e s  S t a t e  v. Brackman (1978) , 

Mont. , 582 P.2d 1216, 35 St.Rep. 1103. I n  Brackman - 

t h e  Court  made an  in-depth a n a l y s i s  of t h e  r i g h t  of  p r ivacy  

under t h e  Montana C o n s t i t u t i o n .  W e  no t e ,  however, t h a t  

Brackman does  n o t  d e a l  w i th  how t h e  r i g h t  i s  s p e c i f i c a l l y  

a f f e c t e d  by a p e r s o n ' s  i n c a r c e r a t i o n ,  t h e  gravaman of t h e  

i s s u e  a t  hand. Thus, it w i l l  n o t  be  cons idered  c o n t r o l l i n g  

i n  regard  t o  t h i s  appea l .  



Even assuming d e f e n d a n t ' s  r i g h t  t o  p r ivacy  was v i o l a t e d  

and t h e  l e t t e r  should have been suppressed,  i n  t h i s  i n s t a n c e ,  

a s  s t a t e d  above, t h e  f a i l u r e  t o  exclude t h e  l e t t e r  was n o t  

r e v e r s i b l e  e r r o r .  

The second i s s u e  r a i s e d  on appea l  i s  whether t h e  D i s -  

t r i c t  Cour t  e r r e d  i n  l i m i t i n g  de fendan t ' s  r i g h t  of c r o s s -  

examination. 

S h e r i f f  was i n t e r r o g a t e d  by De tec t ive  Henry Fox a f t e r  

h i s  a r r e s t  and e v e n t u a l l y  gave a recorded s t a t emen t  l a t e r  

reduced t o  w r i t i n g .  A t  t r i a l ,  t h e  S t a t e  ques t ioned  Detec- 

t i v e  Fox concerning t h e  s t a t emen t  and had t h e  s t a t emen t  

marked f o r  i d e n t i f i c a t i o n  purposes s o  t h a t  Fox could examine 

i t  whi le  t e s t i f y i n g  . 
P r i o r  t o  Fox ' s  tes t imony,  defendant  r eques t ed  t h e  

c o u r t ' s  permiss ion t o  cross-examine Fox as t o  p a r t  of t h e  

statement--namely, whether S h e r i f f  responded i n  t h e  a f f i rma-  

t i v e  when asked i f  he would submit  t o  a polygraph t e s t .  

S h e r i f f  sought  t o  q u e s t i o n  Fox about  t h i s  ma t t e r  t o  e s t ab -  

l i s h  h i s  w i l l i n g n e s s  t o  coopera te  w i th  t h e  p o l i c e .  Defen- 

d a n t ' s  r e q u e s t  w a s  denied by t h e  t r i a l  c o u r t .  

On appea l  S h e r i f f  contends  t h a t  Rule 106, Mont.R.Evid., 

i s  an  a p p r o p r i a t e  b a s i s  f o r  f i n d i n g  t h a t  t h e  t r i a l  c o u r t  

e r r e d  i n  denying h i s  r e q u e s t .  

Rule 106, Mont.R.Evid., p rov ides  t h a t  when p a r t  of an  

a c t ,  d e c l a r a t i o n ,  conse rva t ion ,  w r i t i n g  o r  recorded state- 

ment i s  in t roduced  by a  p a r t y ,  t h e  adverse  p a r t y  can re- 

q u i r e ,  i f  f a i r n e s s  s o  r e q u i r e s ,  t h a t  any o t h e r  p a r t  of such 

i t e m  a l s o  be  admit ted.  The purpose of t h i s  r u l e  i s  t o  avoid  

a  mis leading and u n f a i r  impress ion which can r e s u l t  when 

m a t t e r s  a r e  p resen ted  o u t  of con tex t .  See  omm mission Com- 

ment t o  Rule 106, Mont .R.~vid.  



This  Court  i s  unable  t o  f i n d  t h a t  an u n f a i r  o r  m i s -  

l e ad ing  impress ion on t h e  minds of t h e  ju ry  r e s u l t s  i f  

defendant  i s  unable  t o  i n q u i r e  on cross-examination a s  t o  

h i s  w i l l i n g n e s s  t o  t a k e  a  polygraph test .  The p a r t  of 

d e f e n d a n t ' s  s t a t emen t  t e s t i f i e d  t o  by Fox on d i r e c t  examina- 

t i o n  r e l a t e d  t o  whether o r  n o t  defendant  owned a  gun o r  t h e  

c l o t h i n g  found i n  t h e  back s e a t  of h i s  c a r .  The f a c t  t h a t  

defendant  a l s o  made a  s t a t emen t  showing t h a t  he would t a k e  a  

polygraph t e s t  i s  n o t  of t h e  n a t u r e  t h a t  t o  omit  i t  c r e a t e d  

a  mis lead ing  impress ion on those  s t a t emen t s  t h a t  w e r e  ad- 

m i  t t e d .  

Even assuming t h e r e  was e r r o r  by t h e  t r i a l  c o u r t ,  t o  

omit  t h e  i n q u i r y  does  n o t  s o  prejud. ice  defendant  t h a t  a  d i f -  

f e r e n t  d e c i s i o n  would have r e s u l t e d .  A t  no t ime d i d  t h e  

p rosecu t ion  raise t h e  i s s u e  t h a t  defendant  f a i l e d  t o  co- 

o p e r a t e  w i th  t h e  p o l i c e .  Defendant was a b l e  t o  t a k e  t h e  

s t and  and i n  h i s  own defense  t e s t i f i e d  a s  t o  h i s  f u l l  co- 

o p e r a t i o n  wi th  t h e  p o l i c e .  The f a c t  t h a t  he was a l s o  w i l l i n g  

t o  t a k e  a  polygraph tes t  would n o t  be de t e rmina t ive  i n  t h e  

c a s e ,  e s p e c i a l l y  when such tests g e n e r a l l y  a r e  n o t  al lowed 

a s  evidence i n  a  c r i m i n a l  t r i a l .  See S t a t e  v .  Bashor (1980) ,  

Mont. , 614 P.2d 4 7 0 ,  37 St.Rep. 1098. - - 

F i n a l l y ,  w e  can f i n d  no m e r i t  i n  d e f e n d a n t ' s  f i n a l  

i s s u e ,  t h a t  t h e  D i s t r i c t  Court  e r r e d  i n  r e f u s i n g  h i s  pro- 

posed I n s t r u c t i o n  No. 2 1 .  

Defendant ' s  proposed I n s t r u c t i o n  No. 2 1  read  a s  f o l -  

lows: "The mere f a c t  t h a t  Donald S h e r i f f  was found i n  t h e  

r e l a t i v e  v i c i n i t y  of t h e  robbery i s  n o t  s u f f i c i e n t  i n  and of 

i t s e l f  t o  suppor t  a  f i n d i n g  of g u i l t y . "  

Defendant contends  t h a t  t h e  r e f u s a l  t o  g i v e  t h i s  pro- 

posed i n s t r u c t i o n  was e r r o r ;  however, he f a i l s  t o  i n d i c a t e  



why s a i d  a c t i o n  was improper. I n  h i s  b r i e f  defendant  merely 

po in t ' s  o u t  t o  t h e  Court  t h a t  h i s  a r r e s t  took p l a c e  s e v e r a l  

b locks  away from t h e  scene of t h e  robbery.  

I t  i s  t r u e  t h a t  mere presence a t  t h e  scene  of a  cr ime 

does  n o t  e s t a b l i s h  c r i m i n a l  r e s p o n s i b i l i t y .  See S t a t e  ex 

rel .  Murphy v. McKinnon (1976) ,  171 Mont. 120,  125, 556 P.2d 

906, 909. I n  t h i s  i n s t a n c e ,  however, we a r e  unable  t o  f i n d  

t h a t  an i n s t r u c t i o n  i n  t h i s  regard  i s  e s s e n t i a l  t o  a proper  

dec i s ion .  This  c a s e  does  n o t  involve  an  a t t e m p t  t o  c o n v i c t  

on mere presence.  

The ju ry  w a s  p rope r ly  and adequa te ly  i n s t r u c t e d  on t h e  

a p p l i c a b l e  l a w  and burden of  p roo f ,  a s  w e l l  a s  being i n -  

s t r u c t e d  t h a t  defendant  may n o t  be  convic ted  on m e r e  con- 

j e c t u r e ,  su sp i c ion  o r  p r o b a b i l i t y .  With t h i s  being t h e  

c a s e ,  w e  f i n d  no e r r o r  i n  t h e  t r i a l  c o u r t ' s  d e c i s i o n  t o  omit  

t h e  proposed i n s t r u c t i o n .  

The d e c i s i o n  of t h e  D i s t r i c t  Cour t  i s  a f f i rmed.  

W e  concur: 

Chief J u s t i c e  


