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Mr. J u s t i c e  D a n i e l  J .  Shea  d e l i v e r e d  t h e  Op in ion  o f  t h e  C o u r t .  

David Eugene Mal l ey ,  a p p e a r i n g  p r o  s e t  a p p e a l s  f rom an  

o r d e r  of p r o p e r t y  d i s t r i b u t i o n  e n t e r e d  by t h e  L e w i s  and C l a r k  

County D i s t r i c t  C o u r t  upon t h e  d i s s o l u t i o n  o f  h i s  m a r r i a g e .  

B e c a u s e  t h e r e  i s  no  t r a n s c r i p t  o f  t h i s  h e a r i n g ,  w e  a r e  

compel led  t o  v a c a t e  t h e  judgment and o r d e r  a n o t h e r  h e a r i n g  s o  

t h a t  a  r e c o r d  can  be made. 

The w i f e ,  P a t r i c i a  Mar ie  M a l l e y ,  f i l e d  f o r  d i s s o l u t i o n  

o f  t h e  m a r r i a g e  on A p r i l  3 ,  1979.  The c o u p l e  had been  m a r r i e d  

s i n c e  J u n e  2 6 ,  1975  and had no c h i l d r e n .  Each p a r t y ,  however ,  

had been p r e v i o u s l y  m a r r i e d ,  and e a c h  had c h i l d r e n  by a  

p r e v i o u s  m a r r i a g e .  N e i t h e r  t h e  w i f e  no r  t h e  husband a d o p t e d  

a n y  o f  t h e  o t h e r ' s  c h i l d r e n .  The  h u s b a n d  i s  a  s a l e s  

r e p r e s e n t a t i v e  and t h e  w i f e  i s  a  s e c r e t a r y .  

The husband d i d  n o t  f o r m a l l y  r e spond  t o  t h e  w i f e ' s  

p e t i t i o n  f o r  d i s s o l u t i o n ,  b u t  p a r t i c i p a t e d  i n  two t r i a l  c o u r t  

h e a r i n g s .  The w i f e  was r e p r e s e n t e d  by c o u n s e l  a t  t r i a l  and is 

now r e p r e s e n t e d  by c o u n s e l  i n  t h i s  a p p e a l .  T h e r e  i s  pend ing  

b e f o r e  u s  a  mot ion  t o  d i s m i s s  by w i f e ' s  c o u n s e l  b e c a u s e  t h e  

husband h a s  f a i l e d  t o  " c i t e  any p l e a d i n g ,  e v i d e n c e ,  o r  t r i a l  

t e s t i m o n y  which would s e r v e  a s  a  b a s i s  f o r  h i s  a rgument . "  The 

w i f e ' s  c o u n s e l  wan t s  u s  t o  d i s m i s s  t h i s  a p p e a l  b e c a u s e  t h e  

husband h a s  n o t  r a i s e d  any r e v i e w a b l e  i s s u e s .  But  t h e  i s s u e  he 

r a i s e s  ( t h e  f a i r n e s s  o f  t h e  p r o p e r t y  d i s t r i b u t i o n  d e c r e e )  c a n  

o n l y  be rev iewed where t h e r e  is  a  r e c o r d  o f  t h e  p r o c e e d i n g s  

below. I t  would be u n f a i r  t o  t h e  e x t r e m e  t o  d i s m i s s  t h e  a p p e a l  

and deny any r e l i e f  t o  t h e  husband where t h e  f a i l u r e  t o  have  a  

r e c o r d  c a n n o t  be l a i d  a t  h i s  d o o r s t e p .  We s h o u l d  n o t  have  t o  

remind a  s u c c e s s f u l  p a r t y  t o  l i t i g a t i o n  i n  D i s t r i c t  C o u r t ,  t h a t  

t h e  judgment o b t a i n e d  i s  p l a c e d  i n  j e o p a r d y  where t h e r e  i s  no 

r e c o r d  o f  t h e  p r o c e e d i n g s .  



Fo l lowing  t h e  two h e a r i n g s  c o n c e r n i n g  a p p o r t i o n m e n t  o f  

t h e  m a r i t a l  a s s e t s ,  t h e  w i f e  t h r o u g h  c o u n s e l ,  and t h e  husband ,  

p r o  se ,  s u b m i t t e d  p roposed  f i n d i n g s  and c o n c l u s i o n s .  The t r i a l  

c o u r t  v i r t u a l l y  adop ted  v e r b a t i m  t h e  f i n d i n g s  and c o n c l u s i o n s  

p roposed  by c o u n s e l  f o r  t h e  w i f e .  The husband now c o n t e n d s  i n  

t h i s  a p p e a l  t h a t  t h e  t r i a l  c o u r t  e n t e r e d  a n  i n e q u i t a b l e  

H e  c l a i m s  h i s  " p o c k e t  i s  now empty."  p r o p e r t y  d i v i s i o n .  

Al though he h a s  n o t  f i l e d  a  b r i e f  i n  t h i s  C o u r t ,  he  a s k s  t h i s  

C o u r t  t o  r ev i ew t h e  f i n d i n g s  and c o n c l u s i o n s  of  t h e  t r i a l  c o u r t  

and remand t h e  c a s e  f o r  a  r e d e t e r m i n a t i o n  o f  t h e  p r o p e r t y  

d i s t r i b u t i o n .  

U n f o r t u n a t e l y ,  w e  c a n n o t  r e v i e w  t h e  h u s b a n d ' s  

c o n t e n t i o n s  because  a  t r i a l  r e c o r d  i s  n e c e s s a r y  t o  do  t h i s .  

But  t h a t  is n o t  t h e  h u s b a n d ' s  f a u l t .  I n  M a t t e r  o f  Geary  

( 1 9 7 7 ) ,  172  Mont. 204, 562 P.2d 821,  w e  s t r e s s e d  t h e  need f o r  a  

t r i a l  r e c o r d :  

"Without  a  t r a n s c r i p t ,  t h i s  C o u r t  is  p l a c e d  i n  
t h e  p o s i t i o n  of  a t t e m p t i n g  t o  r e c o n s t r u c t  a  
r e c o r d  on a p p e a l .  Such a  t a s k  b e i n g  o f t e n  
i m p o s s i b l e  and u n n e c e s s a r y ,  t h e  r i g h t  t o  a p p e a l  
becomes i l l u s o r y ,  a  r i g h t  w i t h o u t  s u b s t a n c e . "  

T h a t  p r i n c i p l e  a p p l i e s  e q u a l l y  h e r e .  I n  M a t t e r  o f  G u a r d i a n s h i p  

of  G u l l e t t e  ( 1 9 7 7 ) ,  173  Mont. 132 ,  566 P.2d 396,  w e  r e v e r s e d  a  

c o n t e s t e d  c u s t o d y  c a s e  b e c a u s e  t h e  h e a r i n g  had  n o t  b e e n  

r e c o r d e d  s o  a s  t o  e n a b l e  e f f e c t i v e  a p p e l l a t e  r ev i ew.  W e  n o t e d  

i n  G u l l e t t e ,  t h a t  t h e  D i s t r i c t  C o u r t  i s  by s t a t u t e ,  a  c o u r t  o f  

r e c o r d ,  and t h i s  i m p l i e s  t h a t  a  r e c o r d  w i l l  be k e p t  o f  t h e  

p r o c e e d i n g s .  R e c e n t l y ,  i n  S c h n e i d e r  v .  Os twald  (Cause  No. 

80-118, Decided Oc tobe r  8 ,  1 9 8 0 ) ,  w e  s e t  a s i d e  a  t r i a l  c o u r t  

contempt  o r d e r  b e c a u s e  t h e  con tempt  o f  c o u r t  p r o c e e d i n g s  were 

n o t  r e c o r d e d .  

We must r e a c h  t h e  same r e s u l t  h e r e .  The r e c o r d  i s  

s i l e n t  a s  t o  why a  c o u r t  r e p o r t e r  was n o t  p r e s e n t .  But  r e a s o n s  

a s i d e ,  t h e  f a i l u r e  t o  r e c o r d  t h e  p r o p e r t y  d i s t r i b u t i o n  h e a r i n g s  



h a s  e f f e c t i v e l y  d e n i e d  t h e  husband a p p e l l a t e  r e v i e w  o f  t h e  

t r i a l  c o u r t ' s  judgment .  

The judgment is  v a c a t e d  and t h e  c a s e  remanded f o r  a  

f u l l  h e a r i n g ,  w i t h  p r o c e e d i n g s  t o  be  r e p o r t e d  i n  a  manner 

s o  t h a t  a p p e l l a t e  r e v i e w  c a n  r e a c h  t h e  i s s u e s .  



Mr. Justice John Conway Harrison dissenting: 

I dissent. 

Viewing the record here, we have an appellant who has 

previously had experience in a divorce proceeding, appearing 

pro se in this case, and now putting the trial court in error 

for failing to distribute the property properly. The majority 

rely on our previous holding in In Matter of Guardianship of 

Gullette (1977), 173 Mont. 132, 566 P.2d 396, a case involv- 

ing the guardianship of children. I find our holding in that 

case clearly distinguishable. Here, appellant was offered 

a full and complete opportunity by the District Court to 

present his case, to file objections and to have the court 

consider findings of fact and conclusions of law, prior to 

the District Court's adoption of same. As I understand the 

law, failure to object to the court's findings and conclusions 

bars the raising of the issue on appeal. 

What the majority holds is that whenever a court reporter 

is not present, the case will be reversed for lack of a record 

to be reviewed. This is directly contrary to the presumption 

of correctness of the judgment of the District Court. Here, 

appellant went through two hearings without objections and 

now seeks reversal on a technicality. 

I would affirm. 

Mr. Chief Justice Frank I. Haswell dissenting: 

I concur in the foregoing dissent of Mr. Justice John 
Conway Harrison. 

Chief Justice \\ 


