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Mr. J u s t i c e  D a n i e l  J .  Shea  d e l i v e r e d  t h e  Op in ion  of  t h e  
C o u r t .  

S a l l y  Tureman, t h e  w i f e  of  L i n  Tureman, a p p e a l s  f rom 

t h e  p o r t i o n  o f  a  m a r r i a g e  d i s s o l u t i o n  d e c r e e  e n t e r e d  by t h e  

G a l l a t i n  County D i s t r i c t  C o u r t  d e t e r m i n i n g  t h a t  s h e  was n o t  

e n t i t l e d  t o  a s h a r e  o f  t h e  p r o p e r t y  accumula t ed  by t h e  

husband s i n c e  t h e  p a r t i e s '  s e p a r a t i o n  e i g h t  y e a r s  e a r l i e r .  

She a l s o  a p p e a l s  from t h e  t r i a l  c o u r t ' s  d e c i s i o n  t h a t  s h e  

was n o t  e n t i t l e d  t o  r e t r o a c t i v e  c h i l d  s u p p o r t  payments  f o r  

t h e  p r e v i o u s  e i g h t  y e a r s .  We a f f i r m  t h e  judgment.  

The f o c a l  p o i n t  o f  t h e  w i f e ' s  c o n t e n t i o n s  i s  two 

a g r e e m e n t s  e n t e r e d  i n t o  by t h e  p a r t i e s  when t h e y  s e p a r a t e d .  

One of t h e s e  ag reemen t s  gave  c u s t o d y  o f  t h e  p a r t i e s  c h i l d  t o  

t h e  w i f e  and r e q u i r e d  t h e  husband t o  pay $75 p e r  month i n  

c h i l d  s u p p o r t .  The o t h e r  ag reemen t  was a  buy-out  ag reemen t  

where t h e  husband would pay $22,400 t o  t h e  w i f e  f o r  h e r  

s h a r e  of  t h e  p a r t i e s '  major  a s s e t ,  a  b a r  and r e s t a u r a n t  i n  

West Y e l l o w s t o n e .  The w i f e  c o n t e n d s  t h e  second  ag reemen t  

was n o t  a  p r o p e r t y  s e t t l e m e n t  ag reemen t  and s h o u l d  n o t  have  

been r e c o g n i z e d  a s  s u c h  by t h e  t r i a l  c o u r t .  She f u r t h e r  

c o n t e n d s  b o t h  a g r e e m e n t s  a r e  u n c o n s c i o n a b l e ,  a n d  w e r e  

e n t e r e d  i n t o  by means o f  f r a u d ,  d u r e s s  and undue i n f l u e n c e  

and a r e  t h u s  v o i d .  She r e q u e s t s  one -ha l f  of  t h e  e s t a t e  

accumula t ed  by t h e  husband s i n c e  t h e  s e p a r a t i o n  and a s k s  

t h a t  s h e  be g i v e n  back c h i l d  s u p p o r t  of  $200 p e r  month.  

The p a r t i e s  e n t e r e d  i n t o  a  common law m a r r i a g e  a round 

1957.  T h e r e  was one c h i l d  bo rn  t o  t h e  m a r r i a g e ,  t h e  c h i l d  

h a s  s i n c e  t u r n e d  1 8 ,  j o i n e d  t h e  m i l i t a r y  and is  f i n a n c i a l l y  

i n d e p e n d e n t .  Dur ing  t h e  m a r r i a g e ,  t h e  c o u p l e  e a r n e d  a  

l i v i n g  t h r o u g h  v a r i o u s  means i n c l u d i n g  gambl ing  and d e a l i n g  

c a r d s .  I n  1968,  t h e y  borrowed money t o  a c q u i r e  a  l i q u o r  

l i c e n s e  and t a k e  a  l e a s e  on a  b a r .  S h o r t l y  a f t e r w a r d s ,  t h e y  



a d d e d  a  r e s t a u r a n t .  I n  1 9 7 0 ,  t h e  p a r t i e s  s e p a r a t e d  

p e r m a n e n t l y .  

A c o n t r a c t  d a t e d  A p r i l  1 5 ,  1970 was s i g n e d  whereby t h e  

w i f e  a g r e e d  t o  s e l l  h e r  i n t e r e s t  i n  t h e  b a r - r e s t a u r a n t  t o  

t h e  husband .  The b u s i n e s s  was g i v e n  a  n e t  v a l u e  o f  $44 ,800 .  

The husband a g r e e d  t o  pay t h e  w i f e  one -ha l f  of  t h a t  amount 

i n  c a s h  i n s t a l l m e n t s  o v e r  t h e  n e x t  f o u r  y e a r s  a t  which t i m e  

t h e  w i f e  would s i g n  ove r  t o  him h e r  i n t e r e s t  i n  t h e  l i q u o r  

l i c e n s e .  He a l s o  a g r e e d  t o  assume r e s p o n s i b i l i t y  f o r  

$50,000 i n  d e b t s  on t h e  b a r - r e s t a u r a n t  and $10,000 i n  

d e l i n q u e n t  l e a s e  payments .  By a  second  agreement  a l s o  d a t e d  

A p r i l  1 5 ,  1970 ,  t h e  w i f e  assumed c u s t o d y  o f  t h e  c h i l d  and 

t h e  husband a g r e e d  t o  pay  t h e  w i f e  $75 p e r  month f o r  c h i l d  

s u p p o r t .  

A Bozeman a t t o r n e y  a s s i s t e d  i n  p r e p a r i n g  t h e s e  a g r e e -  

men t s .  Both p a r t i e s  v i g o r o u s l y  a s s e r t  t h a t  he  was c o n t a c t e d  

f i r s t  by t h e  o t h e r  p a r t y ,  and t h e n  a c t e d  s o l e l y  on b e h a l f  of  

t h a t  p a r t y .  The e v i d e n c e  d o e s  n o t  s u p p o r t  e i t h e r  s i d e ,  

however.  The a t t o r n e y  was a v a i l a b l e  and t e s t i f i e d  a t  t r i a l .  

R e l y i n g  m o s t l y  on h i s  own r e c o r d s ,  he  t e s t i f i e d  t h a t  he  had 

r e p r e s e n t e d  t h e  w i f e  on p r e v i o u s  m a t t e r s ,  b u t  i n  t h i s  c a s e ,  

he  was n o t  s u r e  which p a r t y  had c o n t a c t e d  him f i r s t .  He 

f u r t h e r  t e s t i f i e d  t h a t  b o t h  p a r t i e s  had been  p a r t  o f  t h e  

b a r g a i n i n g  p r o c e s s ,  and t h e  ag reemen t  had been r e w r i t t e n  a  

c o u p l e  of t i m e s  chang ing  t e r m s  b e n e f i c i a l  t o  b o t h  p a r t i e s .  

The t r i a l  c o u r t  found t h a t  t h e  husband d i d  pay t h e  

$22,400 t o  t h e  w i f e ,  and t h a t  i n  1974 ,  s h e  s i g n e d  o v e r  h e r  

i n t e r e s t  i n  t h e  l i q u o r  l i c e n s e  t o  him. S i n c e  t h e  t i m e  o f  

s e p a r a t i o n  i n  1970 ,  t h e  w i f e  h a s  i n v e s t e d  t h e  money i n  a 

c a f e ,  and l a t e r ,  a  ba r  o f  h e r  own. B y  t h e  t ime  of  t r i a l ,  

however ,  s h e  had e i t h e r  l o s t  o r  g i v e n  i t  a l l  away. She  was 

employed a t  s e v e r a l  d i f f e r e n t  j o b s  f o l l o w i n g  t h e  s e p a r a t i o n .  



S h e  was a  t r u c k  d r i v e r ,  a  w a i t r e s s ,  and  a n  a s s i s t a n t  manager  

o f  a  p i z z a  p a r l o r  e a r n i n g  $ 1 , 0 0 0  p e r  month .  S h e  was 

a p p a r e n t l y  u n a b l e  t o  s a v e  a n y  o f  h e r  e a r n i n g s .  A t  t h e  t i m e  

o f  d i s s o l u t i o n ,  s h e  c l a i m e d  o n l y  $ 1 , 6 0 0  w o r t h  o f  a s s e t s .  

The h u s b a n d ,  on  t h e  o t h e r  h a n d ,  was  more s u c c e s s f u l  

f i n a n c i a l l y .  H e  s t a y e d  i n  West Y e l l o w s t o n e  and c o n t i n u e d  t o  

o p e r a t e  t h e  b a r  and r e s t a u r a n t .  By t h e  time o f  t h e  

d i s s o l u t i o n ,  he  had p a i d  o f f  m o s t  o f  h i s  d e b t s ,  had  i n v e s t e d  

i n  a  c o m m e r c i a l  f i s h i n g  b o a t ,  and was mak ing  t a x a b l e  income 

o f  $ 1 5 , 0 0 0  t o  $ 1 8 , 0 0 0  p e r  y e a r .  The t r i a l  c o u r t  f o u n d  h i s  

a s s e t s  t o  b e  w o r t h  $ 1 8 7 , 0 0 0 .  

The t r i a l  c o u r t  f o u n d  t h e  w i f e  was n o t  e n t i t l e d  t o  a  

s h a r e  o f  t h e s e  a s s e t s .  I t  f o u n d  t h a t  t h e  p r o p e r t y  had  b e e n  

e q u a l l y  d i v i d e d  when t h e  p a r t i e s  s e p a r a t e d  and t h a t  t h e  

h u s b a n d  was e n t i t l e d  t o  a l l  t h e  p r o p e r t y  h e  had a c c u m u l a t e d  

s i n c e  t h a t  t ime.  The w i f e  was n o t  f o r g o t t e n ,  t h o u g h .  The 

t r i a l  c o u r t  f o u n d  t h a t  b y  r e a s o n  o f  h e r  b a c k g r o u n d  i n  t h e  

f o o d  and r e s t a u r a n t  b u s i n e s s ,  s h e  would  b e  a b l e  t o  make a  

l i v i n g  f o r  h e r s e l f  w i t h  a d d i t i o n a l  t r a i n i n g  a s  a  c h e f .  The  

t r i a l  c o u r t  awarded  h e r  $600 p e r  month  w h i l e  a t t e n d i n g  

s c h o o l  f o r  two y e a r s  t o  become a  c h e f .  I n  a d d i t i o n  t o  

a w a r d i n g  m a i n t e n a n c e ,  t h e  c o u r t  f o u n d  t h a t  s h e  was w i t h o u t  

s u f f i c i e n t  f u n d s  t o  p a y  h e r  a t t o r n e y  f e e s  and o r d e r e d  t h e  

h u s b a n d  t o  p a y  t h e s e  f e e s .  

The w i f e ' s  f i r s t  a p p r o a c h  was  t o  a t t a c k  t h e  a g r e e m e n t s .  

She  a s s e r t e d  b e f o r e  t h e  t r i a l  c o u r t  t h a t  t h e  a g r e e m e n t  t o  

s e l l  h e r  i n t e r e s t  i n  t h e  b a r - r e s t a u r a n t  was n o t  a m a r i t a l  

p r o p e r t y  s e t t l e m e n t  a g r e e m e n t .  S h e  made s i m i l a r  a s s e r t i o n  

c o n c e r n i n g  t h e  c h i l d  c u s t o d y  and  s u p p o r t  a g r e e m e n t .  B o t h  

a g r e e m e n t s  were, h o w e v e r ,  e n t e r e d  i n t o  w i t h  s e p a r a t i o n  i n  

mind and b o t h  a c c o m p l i s h e d  w h a t  was e x p e c t e d  t o  h a p p e n  as a 

r e s u l t  o f  s e p a r a t i o n .  T h e s e  a g r e e m e n t s  w e r e  i n t e n d e d  t o  



i n c l u d e  a  d i s p o s i t i o n  o f  t h e  m a r i t a l  a s s e t s .  The w i f e  d i d  

n o t  p r o v e  o t h e r w i s e .  

The w i f e  a l s o  a t t a c k s  t h e  p r o p e r t y  s e t t l e m e n t  a g r e e m e n t  

on t he  g r o u n d s  t h a t  i t  i s  u n c o n s c i o n a b l e ,  was s i g n e d  u n d e r  

d u r e s s  and undue i n f l u e n c e ,  was f r a u d u l e n t l y  p r o c u r e d ,  and 

t h e r e f o r e  v o i d .  The w i f e  t e s t i f i e d  t h a t  s h e  had b e e n  b e a t e n  

s e v e r a l  times b e f o r e  t h e  p a r t i e s  s e p a r a t e d  and  t h a t  s h e  was 

i n  f e a r  o f  f u r t h e r  b e a t i n g s .  S h e  t e s t i f i e d  t h a t  s h e  s i g n e d  

t h e  a g r e e m e n t s  o u t  o f  f e a r  o f  b e i n g  b e a t e n  and b e c a u s e  s h e  

f e l t  s h e  m i g h t  l o s e  h e r  c h i l d .  S h e  f u r t h e r  a l l e g e s  s h e  w a s  

d e n i e d  c o u n s e l  a t  t h a t  t i m e .  On t h i s  b a s i s ,  s h e  now 

c o n t e n d s  t h a t  t h e  t r i a l  c o u r t  e r r e d  i n  n o t  f i n d i n g  t h i s  

a g r e e m e n t  v o i d .  The h u s b a n d  r e f u t e s  t h e s e  c o n t e n t i o n s .  

The a g r e e m e n t  i t s e l f  a p p e a r s  f a i r  on  i t s  f a c e .  The 

t r i a l  c o u r t  f o u n d  t h a t  n o t  o n l y  d i d  t h e  h u s b a n d  a g r e e  t o  p a y  

t h e  w i f e  50 p e r c e n t  o f  t h e  n e t  v a l u e  o f  t h e i r  a s s e t s ,  b u t  h e  

a l s o  assumed some $ 6 0 , 0 0 0  i n  d e b t s  o n  t h e  b u s i n e s s .  The  

t r i a l  r e c o r d  d o e s  n o t  e s t a b l i s h  f r a u d ,  undue i n f l u e n c e ,  

d u r e s s  o r  u n c o n s c i o n a b i l i t y .  

The n e x t  l i n e  o f  a t t a c k  by t h e  w i f e  is  h e r  a s s e r t i o n  

t h a t  t h e  t r i a l  c o u r t  e r r e d  i n  n o t  c o n s i d e r i n g  t h e  f a c t o r s  

s e t  o u t  i n  s e c t i o n  40-4-202,  MCA, e v e n  t h o u g h  t h e r e  was a  

p r e - e x i s t i n g  p r o p e r t y  d i s t r i b u t i o n  a g r e e m e n t  a n d  c h i l d  

c u s t o d y  and s u p p o r t  a g r e e m e n t  i n  e f f e c t .  T h i s  s t a t u t e  

a l l o w s  t h e  c o u r t  t o  e q u i t a b l y  d i v i d e  t h e  m a r i t a l  a s s e t s  

c o n s i d e r i n g  s u c h  t h i n g s  a s  t h e  a g e ,  h e a l t h ,  o c c u p a t i o n ,  

v o c a t i o n a l  s k i l l s ,  e s t a t e ,  and l i a b i l i t i e s  o f  t h e  p a r t i e s .  

B u t  t h e  e f f e c t  o f  t h e  s e p a r a t i o n  a g r e e m e n t  m u s t  b e  

c o n s i d e r e d .  S e c t i o n  40-4-201,  PICA, r e q u i r e s  t h a t  t h e  terms 

of  t h e  s e p a r a t i o n  a g r e e m e n t  b e  b i n d i n g  upon t h e  c o u r t  

p r o v i d e d  t h a t  t h e  terms a r e  n o t  u n c o n s c i o n a b l e .  The t r i a l  

c o u r t  d i d  n o t  f i n d  t h e  a g r e e m e n t  t o  b e  u n c o n s c i o n a b l e  and  



t h e  r e c o r d  does  n o t  r e f l e c t  an e r r o r  i n  h i s  f a i l u r e  t o  do 

S O .  

The t r i a l  c o u r t  found t h a t  t h e  major  a s s e t s  o f  t h e  

p a r t i e s  had been e q u i t a b l y  d i v i d e d  i n  1970 by ag reemen t .  I t  

a l s o  found t h a t  t h e  husband was e n t i t l e d  t o  h i s  s u b s e q u e n t  

a c q u i s i t i o n s  of  p r o p e r t y  and t h e  a p p r e c i a t i o n  i n  v a l u e  d u e  

t o  i n f l a t i o n .  The w i f e  c a n n o t  now c l a i m  t h a t  s h e  i s  

e n t i t l e d  t o  a  s h a r e  of  t h e  h u s b a n d ' s  accumula t ed  e s t a t e  on 

t h e  b a s i s  of  t h e i r  m a r r i a g e .  S i n c e  1970 ,  t h e  m a r r i a g e  h a s  

o n l y  e x i s t e d  l e g a l l y - - t h e  p a r t i e s  had l o n g  s i n c e  gone t h e i r  

s e p a r a t e  ways. The l a p s e  o f  t i m e  from t h e  s e p a r a t i o n  t o  t h e  

d i s s o l u t i o n  d o e s  n o t  g i v e  t h e  w i f e  r i g h t s  s h e  d i d  n o t  

o t h e r w i s e  have .  The t r i a l  c o u r t  rev iewed what happened i n  

1970 ,  found t h a t  t h e r e  had been f a i r  d e a l i n g s  between t h e  

p a r t i e s ,  and t h u s  a r e  bound by t h e i r  a g r e e m e n t s .  A r e a l  

e s t a t e  s a l e sman  t e s t i f i e d  on t h e  w i f e ' s  b e h a l f  a s  t o  t h e  

c u r r e n t  v a l u e  of  t h e  b a r - r e s t a u r a n t .  The w i f e  m a i n t a i n s  

t h a t  t h e  t r i a l  c o u r t  e r r e d  i n  n o t  u s i n g  t h a t  v a l u e  i n  i t s  

f i n d i n g s ,  b u t  r a t h e r  a c c e p t i n g  t h e  lower  v a l u e  g i v e n  by t h e  

husband.  We n o t e  t h e  s a l e sman  d i d  o n l y  a  q u i c k  a p p r a i s a l .  

He f a i l e d  t o  c o n s i d e r  t h e  p r o p e r t y  i n t e r e s t  a s  o n l y  a  l e a s e -  

ho ld  i n t e r e s t  e x p i r i n g  i n  1981 ,  and he d i d  n o t  examine t h e  

b u s i n e s s  r e c o r d s  t o  d e t e r m i n e  t h e  p r o f i t  p o t e n t i a l .  

Moreover ,  assuming  e r r o r  i n  v a l u a t i o n ,  t h e  e r r o r  i s  h a r m l e s s  

because  t h e  t r i a l  c o u r t  h e l d  t h a t  t h e  w i f e  was n o t  e n t i t l e d  

t o  a n y  o f  t h e  h u s b a n d ' s  p r o p e r t y  a c q u i r e d  a f t e r  t h e  

s e p a r a t i o n  agreement  and s e p a r a t i o n .  

Concern ing  c h i l d  s u p p o r t ,  t h e  w i f e  a s s e t s  t h a t  t h e  

t r i a l  c o u r t  e r r e d  i n  f a i l i n g  t o  f i n d  t h a t  t h e  husband owed 

back c h i l d  s u p p o r t  and f a i l i n g  t o  i n c r e a s e  i t  r e t r o a c t i v e l y  

from t h e  t ime  of  s e p a r a t i o n  from $75  p e r  month t o  $200 p e r  

month. The w i f e  had no c o m p l a i n t s  a s  t o  t h e  adequacy o f  t h e  



child support agreement during the eight year separation. 

Her claim for retroactive increased child support payments 

for the eight-year period is more than hollow. Furthermore, 

the trial court considered the wife's contention that the 

husband failed to make the $75 per month payments pursuant 

to the written agreement, but found that the evidence did 

not preponderate in favor of either party on this issue, and 

therefore denied her claim. The record supports this 

decision. 

The judgment of the trial court is affirmed. 

9d9A Justic 

We Concur: 

ChieE Justice 


