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Mr. J u s t i c e  D a n i e l  J .  Shea  d e l i v e r e d  t h e  Op in ion  o f  t h e  
C o u r t .  

D e f e n d a n t s  a p p e a l  t h e  judgment of  t h e  L i n c o l n  County 

D i s t r i c t  C o u r t ,  e n t e r e d  a f t e r  a  j u r y  v e r d i c t  f o r  p l a i n t i f f s ,  

i n  t h e  amount of  $34,806 i n  a c t u a l  and p u n i t i v e  damages and 

$7,727 i n  c o s t s  and a t t o r n e y  f e e s  w i t h  i n t e r e s t  t o  a c c r u e  a t  

10  p e r c e n t  pe r  y e a r  u n t i l  p a i d .  P l a i n t i f f s  Eve lyn  M .  

Flemmer , i n d i v i d u a l l y ,  and a s  t h e  p e r s o n a l  r e p r e s e n t a t i v e  of  

h e r  l a t e  husband ,  J a c k  Flemmer, sued  t h e  d e f e n d a n t s  f o r  

b r e a c h  o f  c o n t r a c t  and f r a u d  f o r  t h e  nonpayment o f  a  

p r o m i s s o r y  n o t e .  On a p p e a l ,  d e f e n d a n t s  a l l e g e  t h a t  t h e  

t r i a l  c o u r t  e r r e d  i n  d e n y i n g  t h e i r  m o t i o n s  t o  d i s m i s s  and 

f o r  summary judgment and i n  a d m i t t i n g  e v i d e n c e  t o  v a r y  t h e  

t e r m s  o f  t h e  p r o m i s s o r y  n o t e .  D e f e n d a n t s  a l s o  u r g e  t h a t  

t h e r e  i s  i n s u f f i c i e n t  e v i d e n c e  t o  s u p p o r t  t h e  j u r y ' s  

v e r d i c t .  We f i n d  no e r r o r  and a f f i r m .  

I n  1968 ,  t h e  Flemmers l i s t e d  t h e  E v e r g r e e n  M o t e l ,  which 

t h e y  had owned and o p e r a t e d  s i n c e  1948 ,  w i t h  d e f e n d a n t  John  

J.  Ming, a  r e a l  e s t a t e  a g e n t  i n  Libby .  A f t e r  a t t e m p t i n g  f o r  

s e v e r a l  months t o  s e l l  t h e  m o t e l ,  Ming approached  t h e  

Flemmers a b o u t  buying  it h i m s e l f .  The p a r t i e s  a g r e e d  on a  

p u r c h a s e  p r i c e  o f  $110,000.  Ming had h i s  a t t o r n e y  draw up a  

c o n t r a c t  f o r  deed and a  p r o m i s s o r y  n o t e  f o r  $10 ,000  which  

r e p r e s e n t e d  t h e  downpayment. The c o n t r a c t  l i s t e d  John  J .  

Ming, I n c . ,  a s  buyer  and t h e  p r o m i s s o r y  n o t e  was s i g n e d  by 

John  J .  Ming a s  p r e s i d e n t  o f  John  J .  Ming, I n c .  B e f o r e  t h e  

c o n t r a c t  was p r e p a r e d ,  Ming had  n o t  in formed t h e  s e l l e r s  

t h a t  he  was n o t  buy ing  t h e  p r o p e r t y  i n  h i s  i n d i v i d u a l  

c a p a c i t y ,  b u t  r a t h e r  t h a t  t h e  buyer  would be  a  c l o s e l y - h e l d ,  

f a m i l y  c o r p o r a t i o n  o f  which he was t h e  p r e s i d e n t .  Mrs. 

Flemmer t e s t i f i e d  a t  t r i a l  t h e  d e s i g n a t i o n  " I n c . "  a f t e r  

Ming ' s  name on t h e  c o n t r a c t  had h e l d  no s p e c i a l  s i g n i f i c a n c e  



t o  e i t h e r  he r  o r  h e r  husband and t h a t  t h e y  were l e a d  t o  

b e l i e v e  t h a t  Ming would make payments  under  t h e  c o n t r a c t .  

A f t e r  c l o s i n g  t h e  s a l e ,  t h e  Flemmers moved from Montana 

t o  L o d i ,  C a l i f o r n i a ,  where t h e y  i n t e n d e d  t o  r e t i r e .  I n  

March 1970,  Ming w r o t e  t o  t h e  Flemmers and informed them 

t h a t  t h e  m o t e l  was n o t  a s  p r o f i t a b l e  a s  had been  a n t i c i p a t e d  

and t h a t  he  would have t o  d e f a u l t  u n l e s s  t h e  Flemmers were 

w i l l i n g  t o  r e n e g o t i a t e  t h e  p u r c h a s e  p r i c e  and lower  t h e  

month ly  payments .  J a c k  Flemmer was i n  poor  h e a l t h  and d i d  

n o t  want t o  t a k e  t h e  m o t e l  back .  C o n s e q u e n t l y ,  t h e  Flemmers 

a g r e e d  t o  r educe  t h e  s e l l i n g  p r i c e  f rom $110,000 t o  $85 ,000 .  

Ming ' s  a t t o r n e y  drew up t h e  r enewa l  c o n t r a c t  and t h e  new 

ag reemen t  was e x e c u t e d  on A p r i l  1, 1970.  When t h e  Flemmers 

r e c e i v e d  t h e  new c o n t r a c t  i n  t h e  m a i l ,  it showed t h e  buyer  

t o  be Income P r o p e r t i e s ,  I n c . ,  and was s i g n e d  by John  J .  

Ming, a s  p r e s i d e n t  o f  t h a t  c o r p o r a t i o n .  Ming had a t  no t i m e  

d i s c l o s e d  t h a t  a  d i f f e r e n t  buyer  would be  named i n  t h e  

c o n t r a c t .  Moreover ,  t h e  1970 C o r p o r a t i o n  Annual R e p o r t  

f i l e d  by t h e  c o r p o r a t i o n  w i t h  t h e  S e c r e t a r y  o f  S t a t e  and 

i n t r o d u c e d  i n t o  e v i d e n c e  a t  t r i a l  by p l a i n t i f f s  d o e s  n o t  

show t h a t  Ming was a  c o r p o r a t e  o f f i c e r  a t  a l l .  The o r i g i n a l  

p r o m i s s o r y  n o t e  w i t h  J o h n  J .  Ming ,  I n c . ,  became t h e  

downpayment f o r  t h e  new c o n t r a c t  w i t h  Income P r o p e r t i e s .  

Ming c o u l d  n o t  pay t h e  p r o m i s s o r y  n o t e  when i t  became 

due  on November 9 ,  1973 ,  and t h e r e f o r e  a sked  t h e  Flemmers t o  

a c c e p t  a  new n o t e  f o r  $13 ,127 .05 ,  b e i n g  t h e  o r i g i n a l  $10,000 

downpayment p l u s  a c c r u e d  i n t e r e s t .  The Flemmers a s s e n t e d .  

The maker was a g a i n  John  J .  Ming, I n c .  The t e r m s  o f  t h e  

renewal  n o t e  c a l l e d  f o r  month ly  i n t e r e s t  payments  o f  $87 .51  

t o  be made t o  t h e  Flemmers,  w i t h  t h e  e n t i r e  p r i n c i p a l  

b a l a n c e  f a l l i n g  due on F e b r u a r y  1, 1975.  Ming s e n t  t h e  n o t e  

t o  t h e  Flemmers by m a i l  on s t a t i o n a r y  o f  T r e a s u r e  S t a t e  



R e a l t o r s ,  I n c .  The l e t t e r  was s i g n e d  by Ming, o s t e n s i b l y  a s  

an a g e n t  f o r  T r e a s u r e  S t a t e  R e a l t o r s ,  I n c .  T h i s  l e t t e r  

used--as  d i d  a l l  c o r r e s p o n d e n c e  from Ming t o  t h e  Flemmers- 

- t h e  p l u r a l  pronoun "we" when r e f e r r i n g  t o  who was l i a b l e  t o  

make payments  under  t h e  n o t e .  

Only s i x  i n t e r e s t  payments  were made on t h e  new n o t e ,  

a t  l e a s t  two of  which were  drawn on t h e  c h e c k i n g  a c c o u n t  o f  

T r e a s u r e  S t a t e  R e a l t o r s ,  I n c .  

J a c k  Flemmer d i e d  on J u l y  31 ,  1975 .  On F e b r u a r y  2 ,  

1 9 7 8 ,  Mrs. Flemmer i n s t i t u t e d  t h i s  a c t i o n  f o r  c o l l e c t i o n  o f  

t h e  b a l a n c e  due on t h e  n o t e .  She a l l e g e d  t h a t  Ming had 

d e v i s e d  a  f r a u d u l e n t  scheme t o  d e f r a u d  t h e  p l a i n t i f f s  o f  t h e  

money owed them under  t h e  1973  p r o m i s s o r y  n o t e .  P l a i n t i f f s  

a l s o  con tended  t h a t  t h e  c o r p o r a t e  d e f e n d a n t s  d i d  n o t  have  

any  g e n u i n e  o r  s e p a r a t e  c o r p o r a t e  e x i s t e n c e  and t h a t  t h e y  

e x i s t e d  f o r  t h e  s o l e  p u r p o s e  o f  e n a b l i n g  Ming t o  t r a n s a c t  

h i s  p e r s o n a l  b u s i n e s s  i n  a  c o r p o r a t e  g u i s e .  

We f i n d  no m e r i t  i n  t h e  d e f e n d a n t s '  c h a r g e  t h a t  t h e  

t r i a l  c o u r t  e r r e d  i n  r u l i n g  on c e r t a i n  p r o c e d u r a l  and 

e v i d e n t i a r y  q u e s t i o n s .  

The lower  c o u r t ' s  d e n i a l  o f  d e f e n d a n t s '  mo t ion  f o r  

summary judgment was e n t i r e l y  p r o p e r .  An e x a m i n a t i o n  o f  t h e  

p r e t r i a l  r e c o r d  c l e a r l y  i n d i c a t e s  t h a t  t h e  f o l l o w i n g  f a c t u a l  

i s s u e s  were i n  d i s p u t e  and c o u l d  o n l y  be r e s o l v e d  by a  t r i a l  

on t h e  m e r i t s :  (1) whether  John  J .  Ming o p e r a t e d  J o h n  J .  

Ming, I n c . ,  Income P r o p e r t i e s ,  I n c . ,  and T r e a s u r e  S t a t e  

R e a l t o r s ,  I n c . ,  as h i s  p e r s o n a l  b u s i n e s s e s ;  ( 2 )  whe the r  

Ming f r a u d u l e n t l y  r e p r e s e n t e d  t o  t h e  p l a i n t i f f s  t h a t  he  

would be l i a b l e  on t h e  c o n t r a c t  and n o t e s ;  ( 3 )  whe the r  Ming 

a c t e d  a s  an a g e n t  f o r  t h e  d e f e n d a n t  c o r p o r a t i o n s ;  and ( 4 )  

whether  t h e  c o r p o r a t e  v e i l s  s h o u l d  be p i e r c e d  s o  a s  t o  h o l d  

Ming, T r e a s u r e  S t a t e  R e a l t o r s ,  and Income P r o p e r t i e s  l i a b l e  



on t h e  1973 renewal  n o t e .  Summary judgment i s  p r o p e r  o n l y  

where t h e  p r e t r i a l  r e c o r d  d i s c l o s e s  t h a t  t h e r e  a r e  no 

g e n u i n e  i s s u e s  of m a t e r i a l  f a c t  and t h a t  t h e  moving p a r t y  is 

e n t i t l e d  t o  judgment a s  a  m a t t e r  o f  law.  S c o t t  v .  Robson 

( 1 9 7 9 )  I Mont . , 597 P.2d 1150 ,  1154;  Ru le  5 6 ( c ) ,  

M.R.Civ.P. 

N e i t h e r  d i d  t h e  t r i a l  c o u r t  e r r  i n  d e n y i n g  Income 

P r o p e r t i e s ,  I n c . ,  T r e a s u r e  S t a t e  R e a l t o r s ,  I n c . ,  and John  J. 

Ming ' s  mot ion  t o  d i s m i s s  on g r o u n d s  t h a t  t h e y  were  n o t  

" c o n t r a c t u a l "  p a r t i e s  t o  t h e  n o t e .  These  d e f e n d a n t s  m i s -  

c o n s t r u e  t h e  e s s e n c e  o f  t h e  p l a i n t i f f s '  a c t i o n .  The  

Flemmers '  l a w s u i t  i s  based  n o t  o n l y  on an a c t i o n  a t  law f o r  

b r e a c h  of  c o n t r a c t ,  b u t  a l s o  on a  c l a i m  i n  e q u i t y  f o r  f r a u d .  

P l a i n t i f f  a l l e g e d ,  i n  s u b s t a n c e ,  t h a t  t h e  d e f e n d a n t s  a c t e d  

i n  c o n c e r t  t o  p e r p e t r a t e  a  f r a u d .  The lower  c o u r t ,  r u l i n g  

on a  mo t ion  t o  d i s m i s s ,  mus t  t a k e  t h e  a l l e g a t i o n s  o f  t h e  

c o m p l a i n t  a s  t r u e ,  Gunderson v .  Bd. o f  Commiss ioners  o f  

Cascade County ( 1 9 7 9 ) ,  Mont . 
and must c o n s t r u e  them i n  a  l i g h t  most  f a v o r a b l e  t o  t h e  

p l a i n t i f f .  F r a u n h o f e r  v .  P r i c e  ( 1 9 7 9 ) ,  Mont . I 

594 P.2d 324,  327,  36 S t .Rep .  883. A c o m p l a i n t  w i l l  n o t  be 

d i s m i s s e d  f o r  f a i l u r e  t o  s t a t e  a  c l a i m  u n l e s s  it a p p e a r s  

beyond any d o u b t  t h a t  t h e  p l a i n t i f f  c a n  p r o v e  no se t  o f  

f a c t s  i n  s u p p o r t  o f  h i s  c l a i m  which would e n t i t l e  him t o  

r e l i e f .  F r a u n h o f e r ,  s u p r a ,  594 P.2d a t  327. Hence,  t h e  

D i s t r i c t  C o u r t  i s  n o t  t o  engage  i n  f a c t - f i n d i n g  when r u l i n g  

on a mot ion  t o  d i s m i s s .  S e e  F r a u n h o f e r ,  s u p r a ,  594 P.2d a t  

327. What e v i d e n c e  was l a t e r  a c t u a l l y  adduced i n  s u p p o r t  o f  

p l a i n t i f f s '  p o s i t i o n  i s  of  no consequence  when r e v i e w i n g  t h e  

a p p r o p r i a t e n e s s  o f  t h e  lower  c o u r t ' s  d e n i a l  o f  a  mo t ion  t o  

d i s m i s s  made p r i o r  t o  t r i a l .  

D e f e n d a n t s  u r g e  t h a t  t h e  t r i a l  c o u r t  e r r e d  i n  a d m i t t i n g  



e x t r i n s i c  e v i d e n c e ,  c h i e f l y  l e t t e r s  f r o m  Ming t o  t h e  

Flemmers,  r e l a t i n g  t o  t h e  c i r c u m s t a n c e s  l e a d i n g  up t o  t h e  

e x e c u t i o n  of t h e  1973 n o t e .  They con tend  t h a t  t h e  p a r o l  

e v i d e n c e  r u l e  p r o h i b i t s  t h e  a d m i s s i o n  o f  a n y  a n d  a l l  

e x t r i n s i c  e v i d e n c e  c o n t r a d i c t i n g  o r  v a r y i n g  t h e  t e r m s  o f  t h e  

n o t e .  The re  a r e  numerous e x c e p t i o n s  t o  t h e  p a r o l  e v i d e n c e  

r u l e .  Evidence  of  t h e  c i r c u m s t a n c e s  under  which a  w r i t t e n  

i n s t r u m e n t  was made o r  t o  which it r e l a t e s  i s  a d m i s s i b l e  t o  

e s t a b l i s h  f r a u d .  S e c t i o n  28 -2 -905(2 ) ,  MCA. T h e r e  was 

t h e r e f o r e  no e r r o r .  

D e f e n d a n t s  a l s o  f a u l t  t h e  t r i a l  c o u r t  f o r  n o t  g r a n t i n g  

t h e i r  mo t ion  t o  d i s m i s s  p l a i n t i f f s '  c l a i m  o f  f r a u d  a t  t h e  

c l o s e  of  t h e  p l a i n t i f f s '  c a s e  i n  c h i e f .  We w i l l  c o n s i d e r  

t h a t  a s s i g n m e n t  of  e r r o r  t o g e t h e r  w i t h  t h e  d e f e n d a n t s '  

c h a r g e  t h a t  t h e r e  was i n s u f f i c i e n t  e v i d e n c e  t o  s u p p o r t  t h e  

j u r y ' s  c o n c l u s i o n  t h a t  Income P r o p e r t i e s ,  I n c . ,  T r e a s u r e  

S t a t e  R e a l t o r s ,  I n c . ,  and J o h n  J .  Ming, I n c . ,  were  t h e  a l t e r  

ego of  John  J .  Ming and had no s e p a r a t e  i d e n t i t i e s  o f  t h e i r  

own. 

T h i s  C o u r t  h a s  r e c o g n i z e d  two g e n e r a l  t h e o r i e s  under  

which t h e  c o r p o r a t e  i d e n t i t y  may be d i s r e g a r d e d :  t h e  so-  

c a l l e d  "agency" t h e o r y  and t h e  " i d e n t i t y "  o r  " a l t e r  ego"  

t h e o r y .  S t a t e  ex r e l .  Monarch F i r e  I n s .  Co. v .  Holmes 

( 1 9 4 2 ) ,  113  Mont. 303, 307-08, 124 P.2d 994,  996. The 

c o u r t ' s  i n s t r u c t i o n  t o  t h e  j u r y  a c c o r d e d  w i t h  t h e s e  

r e c o g n i z e d  t h e o r i e s :  

". . . a  c o r p o r a t i o n ' s  s e p a r a t e  i d e n t i t y  may 
be d i s r e g a r d e d  when s u c h  c o r p o r a t i o n  i s  under  
t h e  c o n t r o l  o f  a n o t h e r  c o r p o r a t i o n  o r  
i n d i v i d u a l ,  and a c t e d  a s  t h a t  c o r p o r a t i o n ' s  
a g e n t  a s  t o  t h e  p a r t i c u l a r  t r a n s a c t i o n ,  o r ,  
when t h e  c o r p o r a t i o n ' s  i d e n t i t y  i s  s o  
i d e n t i f i e d  w i t h  t h e  o t h e r  c o r p o r a t i o n  o r  
i n d i v i d u a l  s o u g h t  t o  be  h e l d  l i a b l e  a s  t o  
make t h e  two c o r p o r a t i o n s  one .  B e f o r e  you 
can  d i s r e g a r d  t h e  s e p a r a t e  i d e n t i t y  o f  t h e  
c o r p o r a t i o n ,  however ,  you must  a l s o  f i n d .  . . 
t h a t  t h e  c o r p o r a t i o n  is  u t i l i z e d  a s  a  s u b t e r -  



f u g e  t o  d e f e a t  p u b l i c  c o n v e n i e n c e ,  t o  j u s t i f y  
wrong, o r  t o  p e r p e t r a t e  f r a u d . "  

Where t h e  c o r p o r a t e  form i s  abused  by an i n d i v i d u a l  

c o n t r o l l i n g  s h a r e h o l d e r  i n  o r d e r  t o  d e f r a u d  c r e d i t o r s ,  

e q u i t y  may p i e r c e  t h e  c o r p o r a t e  v e i l .  S e e ,  S t romberg  v. 

S e a t o n  Ranch Co. ( 1 9 7 2 ) ,  160  Mont. 293, 502 P.2d 41;  S h a f f e r  

v .  Buxbaum ( 1 9 6 0 ) ,  137 Mont. 397, 352 P.2d 83.  

The e v i d e n c e  s u p p o r t s  a f i n d i n g  o f  f r a u d  and j u s t i f i e s  

p i e r c i n g  t h e  c o r p o r a t e  v e i l .  The r e c o r d  shows t h a t  a l l  

t h r e e  o f  t h e  c o r p o r a t e  d e f e n d a n t s  were c l o s e l y - h e l d ,  f a m i l y  

c o r p o r a t i o n s .  The o f f i c e r s ,  s t o c k h o l d e r s  and members o f  t h e  

b o a r d s  o f  d i r e c t o r s  c o n s i s t e d  i n  e a c h  c a s e  o f  t h e  same 

p e o p l e :  Ming, h i s  w i f e ,  h i s  s o n ,  and h i s  d a u g h t e r .  The 

r e g i s t e r e d  o f f i c e s  o f  a l l  t h r e e  c o r p o r a t i o n s  were l o c a t e d  i n  

Ming ' s  p e r s o n a l  r e s i d e n c e .  A l l  t h r e e  c o r p o r a t i o n s  were 

engaged i n  t h e  same e n t e r p r i s e  -- t h e  p u r c h a s e ,  s a l e  and 

deve lopment  of r e a l  e s t a t e .  These  f a c t s ,  i f  t h e y  s t o o d  

a l o n e  wou ld  n o t ,  o f  c o u r s e ,  w a r r a n t  a b r o g a t i n g  a  

c o r p o r a t i o n ' s  l i m i t e d  l i a b i l i t y .  However, t h e  u s e  t o  which 

t h e  c o r p o r a t i o n s  were p u t  d o e s .  I n  p a r t i c u l a r ,  when Ming 

a s k e d  t o  r e n e g o t i a t e  t h e  o r i g i n a l  c o n t r a c t ,  h e  n e v e r  

ment ioned  t o  t h e  Flemmers t h a t  t h e  r enewa l  c o n t r a c t  would be 

w i t h  Income P r o p e r t i e s ,  I n c . ,  o r  t h a t  t h e  Flemmmers would be 

r e q u i r e d  t o  r e t a i n  t h e  o r i g i n a l  p r o m i s s o r y  n o t e  w i t h  John  J .  

Ming, I n c . ,  a s  t h e  downpayment f o r  t h e  new c o n t r a c t .  Ming 

r e g u l a r l y  c o r r e s p o n d e d  w i t h  t h e  Flemmers under  d i f f e r e n t  

b u s i n e s s  names. I n  t h o s e  l e t t e r s ,  he  h a b i t u a l l y  used  t h e  

word "we" when r e f e r r i n g  t o  t h e  p a r t i e s  who were  t o  make 

payment under  t h e  n o t e .  He made i n t e r e s t  payments  on t h e  

r e n e w a l  n o t e  w i t h  c h e c k s  d r a w n  o n  d i f f e r e n t  c o r p o r a t e  

a c c o u n t s  ( T r e a s u r e  S t a t e  R e a l t o r s ,  I n c . ,  and John  J .  Ming, 

I n c . ) .  Under t h e  c i r c u m s t a n c e s ,  it was e n t i r e l y  r e a s o n a b l e  

f o r  t h e  Flemmers t o  c o n c l u d e  t h a t  t h e  v a r i o u s  c o r p o r a t i o n s  



were a l l  a  p a r t  of  Ming ' s  p e r s o n a l  b u s i n e s s  empi re .  

I n  1 9 7 0 ,  when t h e  s e c o n d  c o n t r a c t  f o r  d e e d  was 

e x e c u t e d ,  Income P r o p e r t i e s ,  I n c . ,  r e p l a c e d  John  J .  Ming, 

I n c . ,  a s  t h e  p u r c h a s e r ,  Ming t e s t i f i e d  t h a t  no c o n s i d e r a -  

t i o n  was p a i d  f o r  t h a t  t r a n s f e r .  I t  i s  h i g h l y  u n l i k e l y  t h a t  

one c o r p o r a t i o n  would t r a n s £  e r  income-producing p r o p e r t y  t o  

a n o t h e r  c o r p o r a t i o n  g r a t i s  u n l e s s  t h e i r  i n t e r e s t s  w e r e  

r e a l l y  t h e  same. Ming, a d m i t t e d  on t h e  s t a n d ,  t h e  u n i t y  o f  

i n t e r e s t  which he had w i t h  Income P r o p e r t y ,  I n c . :  

. I t  is  n o t  r e a l l y  good b u s i n e s s  s e n s e ,  i s  
, t o  s e l l  p r o p e r t y  and s t i l l  s t a y  l i a b l e  
r  t e n  o r  t w e l v e  thousand  ($10 ,000 .00  o r  

$12 ,000 .00)  of  t h e  o b l i g a t i o n ?  A.  I was 
l i a b l e  on t h e  n o t e  whether  I gave  t h e  m o t e l  
back t o  t h e  Flemmers o r  n o t ;  whe the r  John  J. 
Ming, I n c o r p o r a t e d  was. " 

Ming a l s o  a d m i t t e d  on t h e  s t a n d  t h a t  a t  t h e  t i m e  t h e  r enewa l  

n o t e  was m a i l e d  t o  t h e  Flemmers,  John  J .  Ming, I n c .  was 

f i n a n c i a l l y  i n c a p a b l e  of  p a y i n g  o f f  t h e  n o t e .  

The  e v i d e n c e  showed t h a t  when Ming o r i g i n a l l y  

n e g o t i a t e d  w i t h  t h e  Flemmers t o  p u r c h a s e  t h e i r  m o t e l  i n  

1968 ,  he had been  engaged a s  t h e i r  r e a l  e s t a t e  a g e n t .  The 

law imposes  an a f f i r m a t i v e  d u t y  upon a  r e a l  e s t a t e  a g e n t  n o t  

o n l y  t o  r e f r a i n  from t a k i n g  a d v a n t a g e  o f  h i s  c l i e n t ,  b u t  

a l s o  t o  a c t  w i t h  t h e  u tmos t  good f a i t h ,  and t o  f u l l y  

d i s c l o s e  a l l  m a t e r i a l  f a c t s  c o n c e r n i n g  a  t r a n s a c t i o n  t h a t  

migh t  a f f e c t  t h e  c l i e n t ' s  d e c i s i o n .  L y l e  v .  Moore ( 1 9 7 9 ) ,  

Mont. , 599 P.2d 336. Ming d i d  n o t  a d v i s e  t h e  

Flemmers t h a t  T r e a s u r e  S t a t e  R e a l t o r s ,  I n c .  was s e p a r a t e  

f rom John  J .  Ming, I n c . ,  o r  t h a t  any o f  t h e s e  were s e p a r a t e  

from J o h n  J .  Ming, h i m s e l f .  Nor d i d  he  r e v e a l ,  a t  t h e  t i m e  

o f  e x e c u t i n g  t h e  second  n o t e ,  t h a t  t h e  c o r p o r a t e  maker ,  J o h n  

J. Ming, I n c . ,  c o u l d  n o t  pay i t  o f f .  

Under t h e  c i r c u m s t a n c e s ,  we c a n n o t  s a y  t h a t  t h e  t r i a l  

c o u r t  abused i t s  d i s c r e t i o n  by d e n y i n g  t h e  d e f e n d a n t s '  



motion t o  d i s m i s s  p l a i n t i f f s '  c l a i m  o f  f r a u d  a t  t h e  c l o s e  o f  

t h e  p l a i n t i f f s '  c a s e  i n  c h i e f .  C l e a r l y ,  s u b s t a n t i a l  

e v i d e n c e  was i n t r o d u c e d  a t  t r i a l  t o  j u s t i f y  t h e  j u r y ' s  

d e c i s i o n  t o  p i e r c e  t h e  c o r p o r a t e  v e i l .  

D e f e n d a n t s  n e x t  con tend  t h a t  t h e  e v i d e n c e  f a i l s  t o  

s u p p o r t  an award o f  exempla ry  damages.  T h e r e  is no m e r i t  t o  

t h i s  c l a i m .  S i n c e  t h e r e  i s  s u b s t a n t i a l  e v i d e n c e  o f  f r a u d ,  

t h e  j u r y  was c l e a r l y  w i t h i n  i t s  p r o v i n c e  i n  a w a r d i n g  

p u n i t i v e  damages. S e c t i o n  27-1-221, MCA. 

P l a i n t i f f  r e q u e s t s  t h i s  C o u r t  t o  a l l o w  h e r  a t t o r n e y  

f e e s  f o r  c o s t s  i n c u r r e d  r e s u l t i n g  from t h e  d e f e n d a n t s '  p o s t -  

t r i a l  m o t i o n s  and a p p e a l  under  o u r  h o l d i n g  i n  Erdman v .  C & 

C S a l e s ,  I n c .  (1978  ) , Mont. , 577 P.2d 55 ,  59. 

We d e c l i n e  t o  do  s o .  The award o f  r e a s o n a b l e  p o s t - t r i a l  

a t t o r n e y  f e e s  i n  Erdman was grounded  upon s e c t i o n  39-3-214, 

MCA ( f o r m e r l y  s e c t i o n  41-1306, R.C.M. 1 9 4 7 ) ,  a  s t a t u t e  t h a t  

i s  i n a p p l i c a b l e  t o  t h e  p r e s e n t  c a s e .  

The judgment o f  t h e  D i s t r i c t  C o u r t  i s  a f f i r m e d .  

We Concur:  

Chief J u s t i c e  
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