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M r .  J u s t i c e  Gene B. Daly d e l i v e r e d  t h e  Opinion of t h e  Court .  

This  i s  an appea l  by t h e  p e t i t i o n e r  from supplemental  

f i n d i n g s  of f a c t ,  conc lus ions  of law and dec ree  of d i s s o l u -  

t i o n  e n t e r e d  by t h e  D i s t r i c t  Court  of t h e  F i f t h  J u d i c i a l  

Dis t r ic t ,  J e f f e r s o n  County, t h e  Honorable James D .  Freebourn 

p r e s i d i n g .  

Appel lan t  i n i t i a t e d  t h i s  a c t i o n  seek ing  d i s s o l u t i o n  of 

marr iage,  d i s t r i b u t i o n  of p rope r ty ,  apport ionment of d e b t s  

and de t e rmina t ion  of c h i l d  custody,  v i s i t a t i o n  and suppor t .  

On August 13 ,  1979, a  dec ree  of d i s s o l u t i o n  w a s  e n t e r e d ;  t h e  

c o u r t ,  however, r e se rved  r u l i n g  on a l l  o t h e r  i s s u e s .  

The p a r t i e s  e n t e r e d  i n t o  a  p rope r ty  s e t t l e m e n t  agree-  

ment on August 6 ,  1979, d i s t r i b u t i n g  p r o p e r t i e s ,  appor t ion-  

i n g  d e b t s ,  g r a n t i n g  a p p e l l a n t  custody of  t h e  minor c h i l d ,  

s e t t i n g  v i s i t a t i o n  and f i x i n g  c h i l d  suppor t .  On November 

16 ,  1979, respondent  brought  a motion t o  i n c o r p o r a t e  t h e  

agreement i n  t h e  c o u r t ' s  f i n a l  decree .  Appel lan t ,  however, 

o b j e c t e d  t o  adopt ion of  t h e  v i s i t a t i o n  p rov i s ions .  

A f t e r  a hear ing  on t h e  matter, t h e  D i s t r i c t  Court  

e n t e r e d  a  supplemental  dec ree  of d i s s o l u t i o n ,  i n c o r p o r a t i n g  

i n  t o t o  t h e  terms of  t h e  p rope r ty  s e t t l e m e n t  agreement. I n  

suppor t  of i t s  decree ,  t h e  c o u r t  made t h e  fo l lowing  f i n d i n g s  

of f a c t  and conc lus ions  of l a w :  

" I .  FINDINGS O F  FACT -- 

"1. That  t h e  P rope r ty  Se t t l emen t  Agreement 
e n t e r e d  i n t o  between t h e  p a r t i e s  on o r  about  
August 6 ,  1979, i s  f a i r  and r ea sonab le  and n o t  
unconscionable;  t h a t  t h e  s a m e  makes adequate  
p r o v i s i o n  f o r  t h e  d i s p o s i t i o n  of t h e  p rope r ty  
of t h e  p a r t i e s ,  t h e  apport ionment of t h e i r  
d e b t s ,  t h e  custody of t h e  minor c h i l d ,  c h i l d  
suppor t ,  and v i s i t a t i o n ;  and t h a t  t h e  provi-  
s i o n s  of s a i d  agreement as t o  cus tody ,  c h i l d  
suppor t  and v i s i t a t i o n  a r e  i n  t h e  b e s t  i n t e r -  
ests of t h e  c h i l d .  



" 2 .  That  t h e  same should be approved and- in-  
corpora ted  i n  t h e  dec ree  he re in .  

"11. CONCLUSIONS OF LAW -- 

"1. That  t h e  P rope r ty  Se t t l emen t  Agreement 
made and e n t e r e d  i n t o  between t h e  p a r t i e s  i s  
f a i r  and r ea sonab le  and i s  n o t  unconscionable.  

" 2 .  That  t h e  terms of  s a i d  agreement a s  t o  
c h i l d  custody,  c h i l d  suppor t  and v i s i t a t i o n  
are i n  t h e  b e s t  i n t e r e s t s  of  t h e  c h i l d .  

" 3 .  That  t h e  same should be i nco rpo ra t ed  i n t o  
a  dec ree  here in . "  

Appel lan t  r a i s e s  t h e  fol lowing i s s u e s  on appeal :  

1. Did t h e  D i s t r i c t  Court  e r r  i n  i n c o r p o r a t i n g  t h e  

p rope r ty  s e t t l e m e n t  agreement wi thout  making s p e c i f i c  f i n d -  

i n g s  of f a c t  r ega rd ing  t h e  impact of t h e  v i s i t a t i o n  provided 

f o r  on t h e  b e s t  i n t e r e s t  of t h e  c h i l d ?  

2 .  Is t h e  f i n d i n g  by t h e  D i s t r i c t  Court ,  t h a t  t h e  

v i s i t a t i o n  p r o v i s i o n s  of t h e  p rope r ty  s e t t l e m e n t  agreement 

a r e  i n  t h e  b e s t  i n t e r e s t  of  t h e  c h i l d ,  c l e a r l y  erroneous and 

unsupported by t h e  evidence? 

3 .  Did t h e  D i s t r i c t  Court  err i n  r e f u s i n g  t o  permi t  

examination of r e sponden t ' s  a t t o r n e y ?  

Rule 52, M.R.Civ.P., p rov ides  t h a t  i n  a l l  a c t i o n s  t r i e d  

upon t h e  f a c t s  w i thou t  a  ju ry  t h e  c o u r t  i s  under an ob l iga -  

t i o n  t o  i s s u e  f i n d i n g s  of f a c t  and conc lus ions  of l a w .  The 

purpose of t h e s e  f i n d i n g s  and conc lus ions  i s  t o  prov ide  a  

founda t ion  f o r  t h e  c o u r t ' s  judgment. Marriage of Barren 

(1978) , Mont. , 580 P.2d 936, 35 St.Rep. 891. 

This  founda t ion  need n o t  c o n s i s t  of a mu l t i t ude  of 

e v i d e n t i a r y  f a c t s ,  b u t  t h e  f i n d i n g s  of f a c t  must se t  f o r t h  a  

r e c o r d a t i o n  of t h e  e s s e n t i a l  and determining f a c t s  upon 

which t h e  c o u r t  r e s t e d  i t s  conc lus ions  of law and wi thou t  

which t h e  judgment would l a c k  suppor t .  See Marriage of 

Barron,  supra .  



Sec t ion  40-4-217, MCA, r e l a t e s  t o  v i s i t a t i o n  r i g h t s  and 

imp l i e s  a  s t anda rd  t h a t  t h e s e  r i g h t s  be c o n s i s t e n t  w i th  t h e  

b e s t  i n t e r e s t s  of  t h e  c h i l d .  To a s s u r e  t h a t  t h i s  s t anda rd  

i s  complied wi th ,  it i s  e s s e n t i a l  t h a t  t h e  t r i a l  c o u r t  

examine a l l  p e r t i n e n t  and r e l e v a n t  f a c t o r s  p resen ted  a t  

t r i a l .  

I n  t h i s  i n s t a n c e ,  t h e  D i s t r i c t  Court  en t e red  a  f i n d i n g  

of f a c t  and a  conc lus ion  of law t h a t  t h e  v i s i t a t i o n  prov i -  

s i o n  i n  t h e  p rope r ty  s e t t l e m e n t  agreement was i n  t h e  " b e s t  

i n t e r e s t  of t h e  c h i l d . "  The c o u r t  i n  s o  doing,  however, 

f a i l e d  t o  set  f o r t h  a  r e c o r d a t i o n  of  t h e  e s s e n t i a l  and 

determining f a c t s  upon which i t  r e s t e d  i t s  conclusion.  

Adequate f i n d i n g s  and conc lus ions  a r e  e s s e n t i a l  f o r  

w i thou t  them t h i s  Court  i s  forced  t o  s p e c u l a t e  a s  t o  t h e  

r ea sons  f o r  t h e  Dis t r ic t  C o u r t ' s  d e c i s i o n .  Such a s i t u a t i o n  

i s  n o t  a  hea l thy  b a s i s  f o r  review. E s t a t e  of Craddock 

(1977) ,  173 Mont. 8 ,  11, 566 P.2d 45, 46. 

We acknowledge t h a t  t h e  f i n d i n g s  of f a c t  need on ly  set  

f o r t h  t h e  u l t i m a t e  f a c t s  a s  a  founda t ion  f o r  i t s  conc lus ions  

of law. The D i s t r i c t  Court  i n  t h i s  c a s e ,  however, f a i l e d  t o  

s e t  f o r t h  any suppor t ing  f a c t s  and merely made a  conc lusory  

s t a t emen t  w i th  no r e f l e c t i o n  a t  a l l  a s  t o  t h e  e v i d e n t i a r y  

b a s i s  f o r  i t s  d e c i s i o n .  

I n  t h a t  t h e  f i n d i n g s  do n o t  r e f l e c t  t h o s e  f a c t o r s  upon 

which t h e  D i s t r i c t  Court  based i t s  conc lus ion- - tha t  t h e  

p r o p e r t y  s e t t l e m e n t  agreement, a s  t o  v i s i t a t i o n ,  i s  i n  t h e  

b e s t  i n t e r e s t  of  t h e  child--we cannot  proceed on t h e  appe l -  

l a t e  l e v e l  t o  determine t h e  p r o p r i e t y  of t h a t  de te rmina t ion .  

With t h i s  being t h e  ca se ,  t h i s  proceeding must be r e t u r n e d  

t o  t h e  D i s t r i c t  Cour t  f o r  t h e  purpose of making t h e  r e q u i r e d  

f a c t u a l  f i nd ings .  



A s  t o  t h e  o f f e r e d  test imony of Mark Murphy, respon- 

d e n t ' s  f i r s t  a t t o r n e y  i n  t h i s  a c t i o n  (who la ter  withdrew),  

t h e  D i s t r i c t  Cour t  r e fused  t o  a l low h i s  examination on t h e  

b a s i s  t h a t  t h e  tes t imony sought  was p r o t e c t e d  by t h e  a t t o r n e y -  

c l i e n t  p r i v i l e g e .  

Appel lan t  sought  t o  adduce tes t imony from Murphy a s  t o  

v a r i o u s  m a t t e r s ,  i n c l u d i n g  h i s  obse rva t ions  t h a t  respondent  

made d i s p l a y s  of temper d i r e c t e d  a t  and i n  t h e  presence  of 

a p p e l l a n t  and t h e  minor c h i l d .  

The a t t o r n e y - c l i e n t  p r i v i l e g e ,  s e c t i o n  26-1-803, MCA, 

p r o t e c t s  communications made by t h e  c l i e n t  i n  t h e  cou r se  of 

t h e  p r o f e s s i o n a l  r e l a t i o n s h i p .  I f  a  s t a t emen t  i s  made t o  a  

number of persons  o r  w i t h i n  t h e i r  hea r ing ,  however, it i s  

n o t  c o n f i d e n t i a l  and, t h e r e f o r e ,  i s  n o t  p r i v i l e g e d .  Ludwig 

v.  Montana Bank and T r u s t  Co. (1939) ,  109 Mont. 477, 500, 98 

P.2d 377, 388; see a l s o  S t a t e  v. Wilder (1974) ,  12 Wash.App. 

296, 529 P.2d 1109; F i s h e r  v.  M r .  Ha ro ld ' s  Hair  Lab, Inc .  

(1974) ,  215 Kan. 515, 527 P.2d 1026; Nevada Tax Commission 

v.  Hicks (1957) ,  73 Nev. 115, 310 P.2d 852; Anderson v .  

Thomas (1945) ,  108 Utah 252, 159 P.2d 142; Ver Bryck v .  Luby 

(1945) ,  67 Cal.App.2d 842, 155 P.2d 706. 

I n  t h i s  ca se ,  t h a t  tes t imony of Murphy, which r e l a t e s  

t o  conve r sa t ions  and m a t t e r s  occu r r ing  i n  t h e  presence of 

Murphy, respondent ,  and a  t h i r d  person ,  i s  n o t  p r i v i l e g e d .  

The D i s t r i c t  Cour t  e r r e d  i n  excluding it. 

The dec ree  of  t h e  D i s t r i c t  Court  i s  vaca ted  as it 

r e l a t e s  t o  v i s i t a t i o n  r i g h t s .  The c a s e  i s  remanded f o r  

ano the r  hea r ing ,  and t h e  D i s t r i c t  Court  i s  d i r e c t e d  t o  e n t e r  

a p p r o p r i a t e  f i n d i n g s  and conc lus ions  c o n s i s t e n t  w i th  t h i s  

op in ion .  

,,' J u s t i c e  



We concur: 

%&9. @-&#g 
Chief Justice 

C1yd-a ', /j Justices 


