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Mr. Chief J u s t i c e  Frank I .  Haswell d e l i v e r e d  t h e  Opinion of t h e  

Cour t .  

Defendant  Cl i f f o r d  LaMere a p p e a l s  from a  ju ry  v e r d i c t  

f i n d i n g  him g u i l t y  of aggrava ted  a s s a u l t ,  i n  v i o l a t i o n  of s e c t i o n  

4 5 - 5 - 2 0 2 ( 1 ) ( ~ ) ,  M C A .  

O n  t h e  a f t e r n o o n  of August 29 ,  1979 ,  t h e  manager of 

A l b e r t s o n ' s  g roce ry  s t o r e  i n  Grea t  F a l l s  no t i ced  de fendan t  

removing numerous p l a s t i c  bags from a  r o l l  i n  t h e  s t o r e .  The 

manager asked de fendan t  t o  l e a v e .  Defendant  l e f t  t h e  s t o r e ,  h u t  

remained o u t s i d e  t h e  s t o r e ,  l o o k i n g  i n .  

S h o r t l y  t h e r e a f t e r ,  t h e  complaining w i t n e s s ,  C h r i s  

Cal k i n s ,  a  new bagboy a t  t h e  s t o r e ,  a c c i d e n t l y  bumped i n t o  defen-  

d a n t  on h i s  way back i n t o  t h e  s t o r e .  Defendant  tu rned  t o  him 

w i t h  a  l a r g e  k n i f e  and held i t  c l o s e  t o  t h e  bagboy 's  s tomach,  

s a y i n g ,  " I ' m  going t o  k i l l  t h a t  l i t t l e  s .0 .b .  and I ' l l  k i l l  you 

i f  you d o n ' t  g e t  t h a t  mother f - - - -  r .  " The v i c t i m  brushed by 

t h e  de fendan t  and walked q u i c k l y  i n t o  t h e  s t o r e  t o  g e t  Kimble 

Wiley ,  " t h e  l i t t l e s t  person"  he could  s e e .  Ta lk ing  r a p i d l y ,  he 

t o l d  Wiley what had happened o u t s i d e .  One of t h e  checke r s  i n  t h e  

s t o r e  overheard  t h e  c o n v e r s a t i o n  between t h e  v i c t i m  and Wiley, 

and c a l l e d  t h e  manager. The de fendan t  was a r r e s t e d  l a t e r  t h a t  

day and charged with aggrava ted  a s s a u l t .  He was conv ic t ed  by a  

j u r y  and t h e  judge sen tenced  him t o  t e n  y e a r s  in  Montana S t a t e  

p r i  son.  

Defendant  p r e s e n t s  t h r e e  i s s u e s  t o  t h i s  Cour t .  

( 1 )  Did t h e  S t a t e  s u s t a i n  i t s  burden of proving aggrava ted  

a s s a u l t ,  d e s p i t e  t h e  f a c t  t h a t  t h e  v i c t i m  d i d  not t e s t i f y  t o  

be ing  i n  immediate f e a r ?  

( 2 )  Did t h e  d i s t r i c t  judge e r r  by not a l lowing  d e f e n s e  

counse l  t o  ask p r o s p e c t i v e  j u r o r s  whether  re1 a t i v e s  o r  f r i e n d s  

had e v e r  been v i c t i m s  of an a s s a u l t ?  

( 3 )  Did t h e  d i s t r i c t  j u d g e ' s  r epea ted  i n t e r r u p t i o n s  of 

d e f e n s e  counsel  so p r e j u d i c e  t h e  r i g h t s  of t h e  de fendan t  t h a t  he 



i s  e n t i t l e d  t o  a  new t r i a l ?  

The  d e f e n d a n t  was c h a r g e d  u n d e r  s e c t i o n  4 5 - 5 - 2 0 2 ( 1 ) ( c ) ,  

MCA, w h i c h  p r o v i d e s  i n  p a r t :  

" A  p e r s o n  c o m m i t s  t h e  o f f e n s e  o f  a g g r a v a t e d  
a s s a u l t  i f  he p u r p o s e l y  o r  k n o w i n g l y  c a u s e s :  

" ( c )  r e a s o n a b l e  a p p r e h e n s i o n  o f  s e r i o u s  b o d i l y  
i n j u r y  i n  a n o t h e r  b y  use  o f  a  weapon . . ." 
D e f e n d a n t  c o n t e n d s  t h a t  t h e  S t a t e  d i d  n o t  show t h a t  t h e  

v i c t i m  was p l a c e d  i n  " r e a s o n a b l e  a p p r e h e n s i o n  ," and t h e r e f o r e  t h e  

S t a t e  d i d  n o t  p r o v e  t h a t  e l e m e n t  o f  t h e  c r i m e .  The t e s t i m o n y  o f  

t h e  v i c t i m  shows t h a t  he was " s h o c k e d "  a t  t h e  t i m e  o f  t h e  

i n c i d e n t ,  b u t  t h a t  he was n o t  a c t u a l l y  c o n s c i o u s  o f  any  f e a r  

u n t i l  a f t e r  he w a l k e d  away f r o m  t h e  d e f e n d a n t  and r e a l i z e d  w h a t  

h a d  happened .  D e f e n d a n t  a s k s  t h i s  C o u r t  t o  f i n d  t h a t  u n l e s s  t h e  

v i c t i m  t e s t i f i e s  t o  an i m m e d i a t e  f e a r  o f  b o d i l y  i n j u r y  t h a t  t h e  

d e f e n d a n t  c a n n o t  be c o n v i c t e d  u n d e r  M o n t a n a  l a w .  

A t  t h e  o u t s e t ,  we n o t e  t h a t  s e c t i o n  4 5 - 5 - 2 0 2 ( 1 ) ( c ) ,  MCA, 

makes  no m e n t i o n  o f  t h e  need  t o  show t h a t  an i m m e d i a t e  f e a r  was 

a r o u s e d  i n  t h e  v i c t i m .  B u t  d e f e n d a n t  c a l l s  t h i s  C o u r t ' s  a t t e n -  

t i o n  t o  t h e  e a r l y  M o n t a n a  c a s e  o f  S t a t e  v. B a r r y  ( 1 9 1 2 ) ,  4 5  M o n t .  

5 9 8 ,  1 2 4  P. 7 7 5 ,  i n  w h i c h  t h i s  C o u r t  a p p r o v e d  t h e  c h a r g e  t o  t h e  

j u r y :  

" [ A l n  a s s a u l t  i s  any  u n l a w f u l  p h y s i c a l  f o r c e  
p a r t l y  o r  f u l l y  p u t  i n  m o t i o n  w h i c h  c r e a t e s  a  
r e a s o n a b l e  a p p r e h e n s i o n  o f  i m m e d i a t e  p h y s i c a l  
i n j u r y  . . ." S t a t e  v. B a r r y ,  s u p r a ,  4 5  M o n t .  
a t  603 ,  1 2 4  P. a t  7 7 6 - 7 7 7 .  

" I m m e d i a t e  f e a r i '  was n o t  a t  i s s u e  i n  t h a t  c a s e .  What was 

i n  q u e s t i o n  was w h e t h e r  d e f e n d a n t  c o u l d  be f o u n d  g u i l t y  o f  

a s s a u l t  when t h e  v i c t i m  d i d  n o t  e v e n  know t h a t  t h e  d e f e n d a n t  was 

p o i n t i n g  a  gun a t  h im .  The c o u r t ' s  f i n d i n g  t h a t  t h e  v i c t i m  was 

n e v e r  i n  f e a r ,  and t h e r e f o r e  t h a t  t h e r e  c o u l d  n o t  be an  a s s a u l t ,  

g a v e  t h e  c o u r t  an o p p o r t u n i t y  t o  d i s c u s s  t h e  p u r p o s e  o f  t h e  

a s s a u l t  s t a t u t e s .  The  c o u r t  n o t e d  t h a t  t h e  l e g i s l a t i v e  a i m  i s  t o  

p r e v e n t  b r e a c h e s  o f  t h e  p e a c e ,  f o r  when a  v i c t i m  i s  p u t  i n  a  



p o s i t i o n  o f  k n o w i n g  t h a t  he may r e c e i v e  a  b l o w  u n l e s s  he s t r i k e s  

i n  s e l f - d e f e n s e ,  t h e n  t h e  v i c t i m  may be p r o v o k e d  i n t o  b r e a c h i n g  

t h e  peace .  S t a t e  v. B a r r y ,  4 5  M o n t .  a t  6 0 2 - 3 ,  1 2 4  P. a t  776 .  

See  a l s o  C .  E .  T o r c i a ,  W h a r t o n ' s  C r i m i n a l  Law,  $ 1 8 0  ( 1 4 t h  ed. 

1 9 7 9 ) .  

The  B a r r y  c o u r t  f o u n d  t h a t  an u n l o a d e d  gun ,  as we1 1  as a  

l o a d e d  gun ,  c o u l d  be u s e d  t o  c o m m i t  an a s s a u l t  b e c a u s e  t h e  

o f f e n s e  i s  c o m m i t t e d  a t  t h e  t i m e  t h a t  t h e  

" p a r t y  a s s a u l t e d  b e l i e v c e s ]  i n  t h e  r e a l i t y  o f  
t h e  a t t a c k .  . . The t r u e  r u l e  i s  t h a t  t h e r e  m u s t  be 
some a d a p t a t i o n  o f  t h e  means t o  t h e  end ,  and i t  
i s  e n o u g h  i f  t h i s  a d a p t a t i o n  be a p p a r e n t ,  so as  
t o  i m p r e s s  o r  a l a r m  a  p e r s o n  o f  o r d i n a r y  
r e a s o n . "  S t a t e  v. B a r r y ,  4 5  M o n t  a t  603 ,  1 2 4  P. 
a t  776 .  

T h i s  C o u r t  does  r e q u i r e  t h e  S t a t e  t o  p r e s e n t  e v i d e n c e  t o  

show t h e  v i c t i m ' s  s t a t e  o f  m i n d  a t  t h e  t i m e  o f  t h e  a l l e g e d  

a s s a u l t .  W i t h o u t  s u c h  e v i d e n c e ,  i t  i s  i m p o s s i b l e  f o r  t h e  j u r y  t o  

d e t e r m i n e  w h e t h e r  d e f e n d a n t ' s  c o n d u c t  p l a c e d  t h e  v i c t i m  i n  r e a s o -  

n a b l e  f e a r  o r  a p p r e h e n s i o n  o f  s e r i o u s  b o d i l y  i n j u r y .  See S t a t e  

v .  M e r s e a l  ( 1 9 7 5 ) ,  1 6 7  M o n t .  4 1 2 ,  4 1 6 ,  5 3 8  P.2d 1 3 6 6 ,  1 3 6 8 ;  S t a t e  

v .  S a n d e r s  ( 1 9 7 1 ) ,  1 5 8  M o n t .  1 1 3 ,  1 1 7 ,  4 8 9  P.2d 371 ,  3 7 3 .  

B u t  t h i s  C o u r t  h a s  n e v e r  h e l d  t h a t  a  s h o w i n g  o f  i m m e d i a t e  

f e a r  i s  t h e  o n l y  way t o  p r o v e  " r e a s o n a b l e  a p p r e h e n s i o n . "  We 

r e c o g n i z e  t h a t ,  as i n  c i v i l  a s s a u l t ,  " a p p r e h e n s i o n  i s  n o t  t h e  

same t h i n g  as f e a r , "  W .  P r o s s e r ,  Law o f  T o r t s  $ 1 0  ( 4 t h  ed 1 9 7 1 ) ,  

a n d  we a l s o  r e c o g n i z e  t h a t  a  v i c t i m  may be p u t  i n  a  p o s i t i o n ,  

s u c h  as t h e  v i c t i m  t e s t i f i e d  t o  h e r e ,  o f  b e i n g  so s t a r t l e d ,  o r  

s h o c k e d ,  o r  a f r a i d ,  t h a t  h i s  r e a c t i o n  i s  a  d e l a y e d  one .  The  

" r e a s o n a b l e  a p p r e h e n s i o n "  may be a  r e s p o n s e  t h a t  t h e  v i c t i m  i s  

n o t  i n s t a n t l y  a w a r e  o f ,  b u t  h i s  a c t i o n s  may c l e a r l y  show t h a t  he 

a p p r e h e n d s  t h e  r e a l i t y  o f  t h e  a t t a c k .  H e r e  t h e  v i c t i m  t e s t i f i e d  

t h a t  he b r u s h e d  o f f  t h e  d e f e n d a n t  and h u r r i e d  b a c k  i n t o  t h e  

s t o r e ,  d o i n g  j u s t  as t h e  d e f e n d a n t  t o l d  h im .  K i m b l e  W i l e y  

t e s t i f i e d  t h a t  t h e  v i c t i m  came r u n n i n g  up  t o  h i m  and t h a t  " h e  was 

t a l k i n g  a  l i t t l e  r a p i d l y .  You know,  t r y i n g  t o  g e t  i t  a l l  o u t  a t  



o n c e ,  y o u  know." The v i c t i m  h i m s e l f  t e s t i f i e d  t o  t h e  t y p e  o f  

r e a c t i o n  t h a t  he h a d :  

" Q .  T h a t  i s  wha t  y o u  t o l d  M i s s  W a t t s ,  i s  t h a t  
r i g h t ?  A. T h a t  I w a s n ' t  s c a r e d  a t  t h e  t i m e .  

" Q .  Yes. A. Yes. 

" Q .  What w e r e  y o u  f e e l i n g  a t  t h e  t i m e ?  A. I 
was j u s t  r e a c t i n g ,  I w a s n ' t  f e e l i n g  r e a l l y  
n o t h i n g .  J u s t  t h a t  I r e a c t e d .  

" Q .  A f t e r  y o u  d i d  have  a  r e a c t i o n ,  w h a t  r e a c -  
t i o n  was t h a t ?  A. T h a t  I c o u l d  have  g o t  h u r t  
o r  k i l l e d .  

" Q .  O r  k i l l e d ?  A. Yes. 

" Q .  When d i d  y o u  have  t h a t  r e a c t i o n ?  A. R i g h t  
a f t e r  I l e f t  t h e  p e r s o n  w i t h  t h e  k n i f e .  

"Q. And y o u  wen t  t o  w a r n  K i m b l e ?  A. Yes." 

On t h e  b a s i s  o f  t h i s  e v i d e n c e ,  we f i n d  t h a t  t h e  j u d g e  

c o r r e c t l y  d e n i e d  d e f e n d a n t ' s  m o t i o n  t o  d i s m i s s ,  and p r o p e r l y  sub-  

m i t t e d  t h e  c a s e  t o  t h e  j u r y .  F rom t h e  t e s t i m o n y  c o n c e r n i n g  t h e  

v i c t i m ' s  n o n v e r b a l  r e s p o n s e s  and t h e  v i c t i m ' s  own t e s t i m o n y  con -  

c e r n i n g  h i s  r e a c t i o n s ,  t h e  j u r y  was a b l e  t o  make a  d e t e r m i n a t i o n  

t h a t  t h e  v i c t i m  was r e a s o n a b l y  a p p r e h e n s i v e  o f  s e r i o u s  b o d i l y  

i n j u r y .  We w i l l  n o t  o v e r t u r n  t h a t  f i n d i n g  b e c a u s e  we f i n d  t h a t  

i t  i s  s u p p o r t e d  b y  s u b s t a n t i a l  e v i d e n c e .  S t a t e  v. M e r s e a l  , 

s u p r a ,  1 6 7  M o n t .  a t  4 1 5 ,  538 P.2d a t  1368.  

The a p p e l l a n t  n e x t  c o n t e n d s  t h a t  d e f e n d a n t ' s  r i g h t  t o  a  

f a i r  t r i a l  may have  been  p r e j u d i c e d  b y  t h e  e x c l u s i o n  o f  a  p a r -  

t i c u l a r  l i n e  o f  q u e s t i o n s  d u r i n g  v o i r  d i r e .  D e f e n s e  c o u n s e l  

a s k e d  t h e  j u r o r s ,  "Have  any  o f  y o u  e v e r  been  a  v i c t i m  o f  a  

c r i m e ? "  A l l  j u r o r s  w e r e  p e r m i t t e d  t o  answer  t h e  q u e s t i o n  and 

d i s c u s s  i t  w i t h  c o u n s e l .  N e x t ,  c o u n s e l  asked ,  " A n y  o f  y o u  e v e r  

h a d  f r i e n d s  o r  r e l a t i v e s  who have  been  t h e  v i c t i m  of an a s s a u l t ? "  

A f t e r  t w o  p e r s o n s  a n s w e r e d  t h e  q u e s t i o n ,  t h e  t r i a l  j u d g e  

i n t e r r u p t e d :  

"I w i l l  ask y o u  now t o  - -  some o f  t h e s e  
q u e s t i o n s  a r e  g e n e r a l  q u e s t i o n s  and ace  g e t t i n g  
s o  b r o a d  t h a t  we c o u l d  be h e r e  a l l  day  f i n d i n g  
r e 1  a t i v e s  o r  a c q u a i n t a n c e s  o f  somebody who has  
b e e n  i n v o l v e d  i n  c r i m i n a l  l aw .  I w i l l  ask y o u  
now t o  c o n f i n e  y o u r  q u e s t i o n s  t o  t h e  t h i n g s  t h a t  
h a v e  t o  do w i t h  t h e s e  p a r t i c u l a r  j u r o r s . "  



C o u n s e l  o b j e c t e d  t o  t h i s  l i m i t a t i o n ,  and abandoned  t h e  

l i n e  o f  q u e s t i o n i n g .  She now a r g u e s  t h a t  t h i s  c a s e  m i g h t  h a v e  

g o n e  t o  t h e  j u r y  w i t h  a  s i t t i n g  j u r o r  who had  a  c l o s e  f r i e n d  o r  

r e l a t i v e  who was t h e  v i c t i m  o f  a n  a s s a u l t ,  p e r h a p s  m a k i n g  i t  

i m p o s s i b l e  f o r  t h a t  j u r o r  t o  be o b j e c t i v e .  

We f i n d  t h a t  t h e  t r i a l  j u d g e  u n n e c e s s a r i l y  l i m i t e d  v o i r  

d i r e ,  b u t  u n d e r  t h e  f a c t s  o f  t h i s  c a s e ,  we do n o t  f i n d  r e v e r s i b l e  

e r r o r .  

T h e r e  a r e  s e v e r a l  o v e r r i d i n g  p r i n c i p l e s  t h a t  m u s t  be t a k e n  

i n t o  a c c o u n t  i n  a s s e s s i n g  t h e  e f f e c t  o f  t h e  j u d g e ' s  r e f u s a l  o f  

q u e s t i o n s  d u r i n g  v o i r  d i r e .  The  d e f e n d a n t  i s  e n t i t l e d  t o  an  

i m p a r t i a l  j u r y  and t h e  p u r p o s e  o f  v o i r  d i r e  i s  t o  e x p o s e  any  

p o s s i b l e  b i a s e s .  Haynes  v. M i s s o u l a  C o u n t y  ( 1 9 7 3 ) ,  1 6 3  M o n t .  

2 7 0 ,  2 8 7 - 8 8 ,  517  P.2d 3 7 0 ,  380 .  I n  c h o o s i n g  an i m p a r t i a l  j u r y ,  

c o u n s e l  m u s t  h a v e  w i d e  l a t i t u d e  i n  q u e s t i o n i n g  d u r i n g  v o i r  d i r e .  

Y e t  t h e  t r i a l  j u d g e  m u s t  a l s o  be a b l e  t o  s e t  r e a s o n a b l e  l i m i t s  on 

v o i r  d i r e .  See B o r k o s k i  v. Y o s t  ( 1 9 7 9 ) ,  M o n t .  , 5 9 4  P.2d 

6 8 8 ,  6 9 0 ,  36  St .Rep.  8 0 9 ,  812 .  

S e v e r a l  j u r i s d i c t i o n s  h a v e  c o n s i d e r e d  t h e  i s s u e  r a i s e d  b y  

a p p e l l a n t .  D e s p i t e  d i f f e r i n g  c o n c l u s i o n s  r e a c h e d  as  t o  t h e  

e x t e n t  o f  t h e  q u e s t i o n s  t h a t  m u s t  be a l l o w e d ,  t h e  c o u r t s  con -  

s i d e r i n g  t h e  m a t t e r  u n i f o r m l y  a g r e e  t h a t  t h e  t r i a l  j u d g e  s h o u l d  

m i n i m a l l y  a l l o w  a  q u e s t i o n  as t o  w h e t h e r  any  p r o s p e c t i v e  j u r o r  

h a s  been  a  v i c t i m  o f  t h e  c r i m e  c h a r g e d .  U n i t e d  S t a t e s  v. B r a d l e y  

( 2 d  C i r .  1 9 7 1 ) ,  4 4 7  F .2d  224 ,  226;  Commonwea l th  v. D a v i s  ( 1 9 7 8 ) ,  

Pa. , 4 0 0  A.2d 1 3 2 0 ,  1 3 2 1 .  

Many c o u r t s  h a v e  f o u n d  t h a t  i t  i s  a l s o  r e l e v a n t  t o  i n q u i r e  

i n t o  e x p e r i e n c e s  o f  t h e  j u r o r s '  i m m e d i a t e  f a m i l y  members w i t h  

r e s p e c t  t o  t h e  c r i m e  c h a r g e d .  Beyond  t h a t  l i m i t ,  i t  i s  d i s c r e -  

t i o n a r y  w i t h  t h e  t r i a l  j u d g e  as  t o  w h e t h e r  t o  a l l o w  q u e s t i o n s  

a b o u t  f r i e n d s ,  r e l a t i v e s  o r  c r i m e s  o t h e r  t h a n  t h e  one  c h a r g e d .  

U n i t e d  S t a t e s  v. P o o l e  ( 3 r d  C i r .  1 9 7 1 ) ,  4 5 0  F.2d 1 0 8 2 ,  1 0 8 3 - 1 0 8 4 .  

We f i n d  t h i s  v i e w  t o  be p e r s u a s i v e .  A p e r s o n  who h a s  h i m -  



s e l f  b e e n  a  v i c t i m  o f  t h e  c r i m e  c h a r g e d  o r  who has  e x p e r i e n c e d  

t h e  c r i m e  t h r o u g h  a  f a m i l y  m e m b e r ' s  e x p e r i e n c e  i s  l i k e l y  t o  h a v e  

v e r y  s t r o n g  f e e l i n g s  t o w a r d  a  d e f e n d a n t  a c c u s e d  o f  t h a t  c r i m e ,  

a n d  a n y  p o s s i b l e  b i a s  s h o u l d  be e x p l o r e d  d u r i n g  v o i r  d i r e .  

H o w e v e r ,  i t  i s  n o t  n e c e s s a r y  f o r  t h e  t r i a l  j u d g e  t o  a1 l o w  

q u e s t i o n s  as t o  f r i e n d s  and a c q u a i n t a n c e s .  The  t r i a l  j u d g e  d i d  

n o t  a b u s e  h i s  d i s c r e t i o n  i n  r e s t r i c t i n g  q u e s t i o n s  d i r e c t e d  t o w a r d  

j u r o r s '  f r i e n d s ,  b u t  c o u n s e l  s h o u l d  h a v e  b e e n  a b l e  t o  q u e s t i o n  

a b o u t  i m m e d i a t e  f a m i l y  members as v i c t i m s  o f  an  a s s a u l t .  

We n o t e  t h a t  c o u n s e l  n e v e r  p o s e d  a  q u e s t i o n  d i r e c t e d  o n l y  

a t  t h e  j u r o r s  t h e m s e l v e s  and t h e i r  f a m i l i e s ,  n o r  does  c o u n s e l  

b r i n g  a n y  e v i d e n c e  t o  t h i s  C o u r t  s h o w i n g  t h a t  d e f e n d a n t  was p r e -  

j u d i c e d  b y  t h e  j u d g e ' s  r e s t r i c t i o n s .  T h i s  C o u r t  w i l l  n o t  p r e s u m e  

p r e j u d i c e .  I f  i t  d i d  e x i s t ,  i t  i s  i n c u m b e n t  on d e f e n d a n t  t o  

b r i n g  t h e  e v i d e n c e  o f  p r e j u d i c e  b e f o r e  us .  K u c h a n  v. H a r v e y  

( 1 9 7 8 1 ,  M o n t .  , 585  P.2d 1 2 9 8 ,  1 3 0 1 ,  3 5  S t .Rep.  1 5 4 7 ,  

1 5 5 0 .  We f i n d  no r e v e r s i b l e  e r r o r  i n  t h e  j u d g e ' s  l i m i t a t i o n .  

A p p e l l a n t  n e x t  p r e d i c a t e s  e r r o r  on t h e  t r i a l  j u d g e ' s  

i n t e r r u p t i o n s  d u r i n g  v o i r  d i r e  and h i s  i n t e r r u p t i o n s  o f  h e r  

o p e n i n g  s t a t e m e n t  and  c l o s i n g  a r g u m e n t .  C o u n s e l  f o r  a p p e l  l a n t  

a r g u e s  t h a t  t h e  c u m u l a t i v e  e f f e c t  o f  t h i s  c o n d u c t  may h a v e  b e e n  

t o  make t h e  j u r y  l o o k  u n f a v o r a b l y  u p o n  t h e  d e f e n d a n t ,  a l t h o u g h  

s h e  a d m i t s  t h a t  t h e  j u d g e  was n o t  o p e n l y  h o s t i l e  o r  i n t e n t i o n a l l y  

a t t e m p t i n g  t o  p r e j u d i c e  t h e  d e f e n d a n t .  

J u d i c i a l  c o n d u c t  o f  a  t r i a l  c a n  a f f e c t  t h e  s u b s t a n t i v e  

r i g h t s  o f  a  d e f e n d a n t .  A n n o t . ,  62  ALR2d 166 .  B u t  t h e  c o u r t  a l s o  

h a s  a  d u t y  t o  c o n d u c t  t h e  t r i a l  i n  a  s p e e d y  and  f a i r  m a n n e r  and 

h a s  w i d e  l a t i t u d e  i n  so d o i n g .  S t a t e  v. P i p p i  ( 1 9 2 1 ) ,  5 9  M o n t .  

1 1 6 ,  1 2 3 ,  1 9 5  P.  5 5 6 ,  5 5 8 - 5 9 .  

Among t h e  i n t e r r u p t i o n s  o f  w h i c h  d e f e n d a n t  c o m p l a i n s  a r e  

s e v e r a l  i n s t a n c e s  d u r i n g  v o i r  d i r e .  The r e c o r d  r e v e a l s  t h a t  t h e  

t r i a l  j u d g e  i n t e r r u p t e d  b o t h  c o u n s e l  s e v e r a l  t i m e s ,  a d m o n i s h i n g  

t h e i r  u s e  o f  " l a w  s c h o o l  q u e s t i o n s "  w i t h  t h e  j u r y .  The  o t h e r  



i n s t a n c e  was d i s c u s s e d  a b o v e  and  i n v o l v e d  t h e  j u d g e ' s  l i m i t a t i o n  

o f  w h a t  he f e l t  t o  be an o v e r l y - b r o a d  q u e s t i o n .  A b s e n t  an a b u s e  

o f  d i s c r e t i o n ,  w h i c h  i s  n o t  a l l e g e d  h e r e ,  t h e  t r i a l  j u d g e  h a s  

g r e a t  l a t i t u d e  i n  c o n t r o l l i n g  v o i r  d i r e .  B o r k o s k i  , s u p r a ,  

M o n t .  , 5 9 4  P.2d a t  6 9 0 ,  3 6  S t .Rep.  a t  812 .  

The  j u d g e  a l s o  i n t e r r u p t e d  d e f e n s e  c o u n s e l  d u r i n g  h e r  

o p e n i n g  s t a t e m e n t ,  w a r n i n g  h e r  n o t  t o  a r g u e  t h e  c a s e .  A l t h o u g h  

a  j u d g e  s h o u l d  n o t  i n t e r r u p t  t h e  o p e n i n g ,  so as t o  p r e v e n t  

d e f e n d a n t  f r o m  o u t l i n i n g  h i s  d e f e n s e ,  t h e  t r i a l  j u d g e  c a n  s t o p  

c o u n s e l  f r o m  g i v i n g  i n s t r u c t i o n s  o r  a r g u i n g  t h e  c a s e .  S t a t e  v. 

M a r t i n e z  ( 1 9 8 0 ) ,  M o n t .  , 6 1 3  P.2d 9 7 4 ,  9 8 2 ,  37 S t .Rep.  9 8 2 ,  

9 9 1 .  H e r e  t h e  j u d g e  p r o p e r l y  i n t e r r u p t e d  c o u n s e l .  

The  l a s t  i n t e r r u p t i o n  o c c u r r e d  a b o u t  2 : 3 0  p.m. d u r i n g  

c l o s i n g  a r g u m e n t s .  The j u d g e  a s k e d  c o u n s e l  i f  she w o u l d  l i k e  t o  

t a k e  t h e  a f t e r n o o n  r e c e s s  o r  c o n t i n u e  t o  a r g u e .  T h i s  i n t e r r u p -  

t i o n  may h a v e  b r o k e n  t h e  c o n t i n u i t y  o f  h e r  a r g u m e n t ,  b u t  i t  

a p p e a r s  t h a t  t h e  j u d g e  was o n l y  a t t e m p t i n g  t o  f a c i l i t a t e  t h e  

t r i  a1 . 
A l t h o u g h  t h e  r e c o r d  r e f l e c t s  numerous  i n t e r r u p t i o n s  o f  

d e f e n d a n t ' s  c a s e ,  t h e r e  i s  e v i d e n c e  t o  show t h a t  m o s t  o f  t h e  

i n t e r r u p t i o n s  w e r e  w a r r a n t e d .  C o u n s e l  does  n o t  a1 l e g e ,  and t h e  

r e c o r d  does  n o t  show, t h a t  t h e  j u d g e ' s  c o n d u c t  o f  t h e  t r i a l  was 

m e a n t  t o  do a n y t h i n g  b u t  e x p e d i t e  and f a c i l i t a t e  t h e  t r i a l .  The  

d e f e n d a n t  i s  n o t  e n t i t l e d  t o  a  new t r i a l .  

The  c o n v i c t i o n  i s  a f f i r m e d .  

C h i e f  J u s t i c e  
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