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Mr. J u s t i c e  D a n i e l  J .  Snea  d e l i v e r e d  t h e  Opin ion  of t h e  
C o u r t .  

P e t i t i o n e r  S h e l l y a n n  Flammond a p p e a l s  a  r u l i n g  of  t h e  

G l a c i e r  County D i s t r i c t  C o u r t  d i s m i s s i n g ,  f o r  l a c k  of  j u r i s -  

d i c t i o n ,  an a c t i o n  s e e k i n g  t o  e n f o r c e  c h i l d  s u p p o r t  payments  

under  Montana ' s  Uniform R e c i p r o c a l  Enforcement  of  S u p p o r t  

Act  (URESA), T i t l e  40 ,  Chap te r  5 ,  MCA. Having d e t e r m i n e d  

t h a t  t h e  D i s t r i c t  C o u r t  l a c k e d  b o t h  s u b j e c t  m a t t e r  ove r  t h e  

t r a n s a c t i o n  and p e r s o n a l  j u r i s d i c t i o n  o v e r  t h e  r e s p o n d e n t ,  

we a f f i r m .  

Lloyd Flammond i s  an e n r o l l e d  member of t h e  B l a c k f e e t  

T r i b e .  S h e l l y a n n  Flammond i s  n o t .  They were m a r r i e d  on 

March 25,  1976 i n  Long Beach,  C a l i f o r n i a ,  and t h e n  moved t o  

Babb, Montana,  which is  l o c a t e d  w i t h i n  t h e  b o u n d a r i e s  o f  t h e  

B l a c k f e e t  R e s e r v a t i o n .  On August  5 ,  1976 ,  t h e i r  o n l y  c h i l d ,  

S u s i e  Renee Flammond, was bo rn  t o  them. I n  November o f  t h e  

same y e a r ,  t h e  c o u p l e  s e p a r a t e d .  Mother and c h i l d  moved t o  

C a l i f o r n i a  and e s t a b l i s h e d  r e s i d e n c e  t h e r e .  The f a t h e r  

remained on t h e  r e s e r v a t i o n  where he s t i l l  r e s i d e s .  

I n  1977 t h e  mother  f i l e d  a  p e t i t i o n  under  C a l i f o r n i a ' s  

URESA s e e k i n g  month ly  c h i l d  s u p p o r t  payments  o f  $ 3 2 0  f rom 

t h e  f a t h e r .  The County of  Los A n g e l e s ,  from whom t h e  mother  

was r e c e i v i n g  p u b l i c  a i d  f o r  t h e  c h i l d ,  j o i n e d  t h e  p e t i t i o n .  

The C a l i f o r n i a  S u p e r i o r  C o u r t  f o r  t h e  County of Los Ange le s  

found t h a t  t h e  f a t h e r  owed a  d u t y  o f  s u p p o r t  and o r d e r e + t h e  

p e t i t i o n  s e n t  t o  G l a c i e r  County D i s t r i c t  C o u r t  i n  Montana 

f o r  t h e  f i l i n g  of  an en fo rcemen t  a c t i o n  under  t h e  p r o v i s i o n s  

of  Montana ' s  URESA, s e c t i o n  40-5-101, e t  s e q . ,  MCA. 

The Montana c o u r t  i s s u e d  an  o r d e r  f o r  t h e  f a t h e r  t o  

show c a u s e  why he s h o u l d  n o t  be r e q u i r e d  t o  make s u p p o r t  

payments  under  t h e  Montana Ac t .  A G l a c i e r  County Deputy 

S h e r i f f  s e r v e d  t h e  show c a u s e  o r d e r  on t h e  f a t h e r  w i t h i n  t h e  



b o u n d a r i e s  of t h e  B l a c k f e e t  R e s e r v a t i o n .  The f a t h e r  moved 

t o  d i s m i s s  on g r o u n d s  t h a t  t h e  D i s t r i c t  C o u r t  l a c k e d  

p e r s o n a l  and s u b j e c t  m a t t e r  j u r i s d i c t i o n  and t h a t  s e r v i c e  of  

p r o c e s s  was i n s u f f i c i e n t .  The D i s t r i c t  C o u r t  g r a n t e d  t h e  

mo t ion .  F i n d i n g ,  i n t e r  a l i a ,  t h a t  none o f  t h e  a c t s  o f  

n o n s u p p o r t  a l l e g e d  i n  t h e  p e t i t i o n  had o c c u r r e d  i n  Montana,  

t h e  c o u r t  conc luded  t h a t  i t  l a c k e d  s u b j e c t  m a t t e r  j u r i s -  

d i c t i o n .  

Where, a s  h e r e ,  n e i t h e r  t h e  s t a t e  nor  t h e  t r i b e  h a s  

compl ied  w i t h  t h e  c u r r e n t  f e d e r a l  e n a b l i n g  s t a t u t e s ,  25 

U.S.C. SS  1321-1326, r e g u l a t i n g  t h e  e x t e n s i o n  of  s t a t e  c i v i l  

and c r i m i n a l  j u r i s d i c t i o n  t o  I n d i a n  r e s e r v a t i o n s ,  Montana 

may n o t  e x e r c i s e  s u b j e c t  m a t t e r  j u r i s d i c t i o n  o v e r  

t r a n s a c t i o n s  a r i s i n g  on I n d i a n  r e s e r v a t i o n s  ( s e e  Blackwolf  

v .  D i s t r i c t  C o u r t  ( 1 9 7 2 ) ,  158 Mont. 523,  493 P.2d 1293;  

Kenne r ly  v .  D i s t r i c t  C o u r t  ( 1 9 7 1 ) ,  400 U.S. 423, 9 1  S .Ct .  

4 8 0 ,  27 L.Ed.2d 5 0 7 ) ,  u n l e s s  t h e  t r a n s a c t i o n  e n t a i l s  

" s i g n i f i c a n t "  o r  " s u b s t a n t i a l "  c o n t a c t s  w i t h  t h e  s t a t e  

o u t s i d e  of r e s e r v a t i o n  b o u n d a r i e s .  Crawford v.  Roy ( 1 9 7 8 ) ,  

176 Mont. 227, 557 P.2d 392,  ( a c t i o n  t o  r e c o v e r  payments  f o r  

s e r v i c e s  r e n d e r e d  t o  I n d i a n  a t t o r n e y  b o t h  on and o f f  t h e  

r e s e r v a t i o n  where t h e  employment c o n t r a c t  was e n t e r e d  i n t o  

o f f  t h e  r e s e r v a t i o n ) ;  L i t t l e  Horn S t a t e  Bank v .  S t o p s  

( 1 9 7 6 ) ,  170 Mont. 510,  555 P.2d 211,  c e r t . d e n .  S t o p s  v .  

L i t t l e  Horn S t a t e  Bank ( 1 9 7 7 ) ,  430 U.S. 904, 97 S .Ct .  1171 ,  

51  L.Ed.2d 580 (where  I n d i a n  p a r t i e s  had o b t a i n e d  l o a n s  o f f  

t h e  r e s e r v a t i o n  b u t  w i t h i n  Montana) ;  S t a t e  ex  r e l .  Old E l k  

v .  D i s t r i c t  C o u r t  ( 1 9 7 6 ) ,  170 Mont. 208, 552 P.2d 1394 ,  

(where  t h e  r e s e r v a t i o n  I n d i a n  was a  s u s p e c t  i n  a n  o f f -  

r e s e r v a t i o n  s h o o t i n g ) ;  Bad Horse  v .  Bad Horse  ( 1 9 7 4 ) ,  163  

Mont. 445, 517 P.2d 893 ,  c e r t . d e n .  419 U.S. 847, 95 S .C t .  

83 ,  42 L.Ed.2d 76 (where  t h e  I n d i a n  c o u p l e  had been  m a r r i e d  



o f f  t h e  r e s e r v a t i o n ) ;  S e e  a l s o ,  F i s h e r  v .  D i s t r i c t  C o u r t  

( 1 9 7 6 ) ,  424 U.S. 382, 389 n .  1 4 ,  96 S.Ct .  943, 47 L.Ed.2d 

106;  De Coteau v.  D i s t r i c t  C o u r t  ( 1 9 7 5 ) ,  420 U.S. 425, 429 

n.  3 ,  95 S .Ct .  1082 ,  43 L.Ed.2d 300,  r eh .den .  421 U.S. 939,  

95 S .C t .  1667 ,  44 L.Ed.2d 95. Nowhere d o e s  e i t h e r  T i t l e  I V  

o f  t h e  S o c i a l  S e c u r i t y  A c t ,  42 U.S.C. § 601, e t  s e q . ,  o r  t h e  

r e g u l a t i o n s  promulga ted  under  i t  a f f i r m a t i v e l y  a u t h o r i z e  t h e  

s t a t e s  by means o f  URESA l e g i s l a t i o n  t o  assume j u r i s d i c t i o n  

ove r  r e s e r v a t i o n  I n d i a n s  who have n e g l e c t e d  t o  p r o v i d e  

s u p p o r t  f o r  t h e i r  d e p e n d e n t s .  

Here t h e r e  a r e  a b s o l u t e l y  no o f f - r e s e r v a t i o n  a c t s  i n  

Montana s u f f i c i e n t  t o  v e s t  s t a t e  c o u r t s  w i t h  j u r i s d i c t i o n  

o v e r  t h e  r e s p o n d e n t ,  a  r e s e r v a t i o n  I n d i a n .  The o n l y  o f f -  

r e s e r v a t i o n  a c t s  o c c u r r e d  i n  C a l i f o r n i a .  I t  is  w e l l - s e t t l e d  

t h a t  a  r e s e r v a t i o n  I n d i a n ' s  d o m i c i l e  on t h e  r e s e r v a t i o n  i s  

n o t  an i n - s t a t e  c o n t a c t  which g r a n t s  j u r i s d i c t i o n  t o  s t a t e  

c o u r t s .  F i s h e r  v .  D i s t r i c t  C o u r t  ( 1 9 7 6 ) ,  s u p r a ;  K e n n e r l y  v .  

D i s t r i c t  C o u r t  ( 1 9 7 1 ) ,  s u p r a ;  W i l l i a m s  v.  Lee ( 1 9 5 9 ) ,  358 

U.S. 217, 79 S .Ct .  269, 3  L.Ed.2d 251. 

A s  a  p r e r e q u i s i t e  t o  i n  personam j u r i s d i c t i o n ,  t h e  
7 

forum s t a t e  and t h e  p a r t y  ove r  whom j u r i s d i c t i o n  is  s o u g h t  

must  be l i n k e d  by c e r t a i n  "minimum c o n t a c t s  . . . s u c h  t h a t  

t h e  ma in t enance  of t h e  s u i t  d o e s  n o t  o f f e n d  ' t r a d i t i o n a l  

n o t i o n s  o f  f a i r  p l a y  and  s u b s t a n t i a l  j u s t i c e . ' "  

I n t e r n a t i o n a l  Shoe v. Washington ( 1 9 4 5 ) ,  326 U.S. 310,  316,  

66 S .Ct .  154 ,  90 L.Ed. 95 ,  q u o t i n g  ~ i l l i k e n  v .  Meyer ( 1 9 4 0 ) ,  

311 U.S. 457, 463, 6 1  S .Ct .  339, 85 L.Ed. 278. Here t h e  

r e s p o n d e n t  f a t h e r  h a s  i n j u r e d  n e i t h e r  p e r s o n s  nor  p r o p e r t y  

w i t h i n  t h e  S t a t e  of  Montana. The c a u s e  o f  a c t i o n  t o  e n f o r c e  

s u p p o r t  payments a r i s e s  s o l e l y  from h i s  d o m e s t i c  r e l a t i o n s .  

The c o n t r o v e r s y  i s  t h e  ou tg rowth  o f  a  s e p a r a t i o n  t h a t  d i d  

n o t  o c c u r  w i t h i n  Mon tana ' s  t e r r i t o r i a l  j u r i s d i c t i o n  and t h a t  



was n o t  o t h e r w i s e  c o n n e c t e d  w i t h  t h i s  s t a t e .  Under  

e s s e n t i a l l y  t h e  same c o n s t e l l a t i o n  of  f a c t s ,  t h e  U n i t e d  

S t a t e s  Supreme C o u r t  h a s  h e l d  t h a t  a  s t a t e ' s  a s s e r t i o n  o f  

p e r s o n a l  j u r i s d i c t i o n  would be b o t h  u n r e a s o n a b l e  and imper- 

m i s s i b l e .  Kulko v.  C a l i f o r n i a  S u p e r i o r  C o u r t  ( 1 9 7 8 ) ,  436 

U.S. 84,  96-97, 98 S.Ct .  1690 ,  56 L.Ed.2d 1 3 2 ,  reh .den .  438 

U.S. 908,  98 S . C t .  3127, 57 L.Ed.2d 1150;  S e e  a l s o ,  Rule  

4 ( B ) ,  14.R.Civ.P. The D i s t r i c t  C o u r t  had no b a s i s  t o  a s s e r t  

p e r s o n a l  j u r i s d i c t i o n  ove r  t h e  r e s p o n d e n t .  

C o n t r a r y  t o  t h e  m o t h e r ' s  c o n t e n t i o n s ,  Natewa v.  Natewa 

( 1 9 7 2 ) ,  84 N.M.  69,  499 P.2d 691 ,  d o e s  n o t  s u p p o r t  s t a t e  

j u r i s d i c t i o n  i n  t h i s  c a s e .  The re  t h e  N e w  Mexico Supreme 

C o u r t  found s t a t e  j u r i s d i c t i o n  o v e r  t h e  URESA a c t i o n  b r o u g h t  

by a  non- Indian  Wiscons in  p l a i n t i f f  a g a i n s t  he r  I n d i a n  

husband l i v i n g  on t h e  Zuni R e s e r v a t i o n .  C i t i n g  Daly  v .  Daly 

( 1 9 5 6 ) ,  2 1  N . J .  599, 123  A.2d 3 ,  t h e  New Mexico c o u r t  s t a t e d  

t h a t  " a l l  t h a t  was needed f o r  p r o p e r  j u r i s d i c t i o n "  under  

URESA was " t h e  p r e s e n c e  o f  t h e  husband o r  f a t h e r  i n  t h e  

r e s p o n d i n g  s t a t e ,  t h e  p r e s e n c e  of  t h e  w i f e  o r  c h i l d  i n  

a n o t h e r  s t a t e ,  and t h e  e x i s t e n c e  o f  a  d u t y  o f  s u p p o r t  on t h e  

p a r t  of t h e  f a t h e r  under  t h e  laws  o f  t h e  r e s p o n d i n g  s t a t e . "  

499 P.2d a t  693. I n  Natewa, t h e  husband was c l e a r l y  

" p r e s e n t "  i n  t h e  r e s p o n d i n g  s t a t e  (New Mexico)  f o r  a s  t h e  

c o u r t  h e l d ,  he had s u b m i t t e d  t o  s t a t e  j u r i s d i c t i o n  when he 

v o l u n t a r i l y  appea red  i n  lower  c o u r t  p r o c e e d i n g s .  499 P.2d 

a t  693. 

I n  t h i s  c a s e ,  however ,  t h e  f a t h e r  h a s  c h a l l e n g e d  s t a t e  

c o u r t  j u r i s d i c t i o n  from t h e  o u t s e t .  He h a s  n o t  a c q u i e s c e d  

i n  s t a t e  j u r i s d i c t i o n  s o  a s  t o  g i v e  t h e  Montana c o u r t  - i n  

personam j u r i s d i c t i o n  o v e r  him. He c a n n o t  be s a i d  t o  be 

" p r e s e n t "  w i t h i n  t h e  r e s p o n d i n g  s t a t e ,  f o r  t h e  r e s e r v a t i o n  

i s  c l e a r l y  beyond  t h e  t e r r i t o r i a l  j u r i s d i c t i o n  o f  t h e  



Montana c o u r t s .  S e e ,  Kenne r ly  v .  D i s t r i c t  C o u r t ,  s u p r a .  

S i m i l a r l y ,  t h e r e  e x i s t s  no d u t y  t o  s u p p o r t  on t h e  p a r t  

of  t h e  f a t h e r  i n  Montana. F o r ,  a s  w e  have  d e t e r m i n e d ,  t h e  

Montana c o u r t s  do n o t  have s u b j e c t  m a t t e r  j u r i s d i c t i o n  o v e r  

t h e  t r a n s a c t i o n  i n  q u e s t i o n .  

I t  is  n o t  our  p u r p o s e  h e r e  t o  deny  M s .  Flammond a  

forum. We have no c h o i c e  b u t  t o  a p p l y  t h e  law a s  it h a s  

been d e c l a r e d  by t h e  U n i t e d  S t a t e s  Supreme C o u r t .  I n  h i s  

b r i e f  and a t  o r a l  a rgument ,  r e s p o n d e n t  v i g o r o u s l y  con tended  

t h a t  t h e  t r i b a l  c o u r t  would p r o v i d e  a  f a i r  and v i a b l e  forum 

f o r  t h e  j u d i c i a l  e n f o r c e m e n t  of  c h i l d  s u p p o r t  o b l i g a t i o n s .  

I n  r e c e n t  y e a r s ,  American I n d i a n  t r i b e s  have  s t r i v e d  t o  

become i n d e p e n d e n t  and  r e s p o n s i b l e  g o v e r n m e n t  e n t i t i e s .  

T h e r e  is e v e r y  r e a s o n  t o  hope ,  t h e r e f o r e ,  t h a t  t h e  B l a c k f e e t  

T r i b e  w i l l  a f f o r d  t h e  p e t i t i o n i n g  w i f e  a  v i a b l e  remedy i n  

i t s  c o u r t s .  Should  t r i b a l  governments  p r o v e  u n c o o p e r a t i v e  

o r  s h o u l d  t h e i r  c o u r t s  d i s c r i m i n a t e  a g a i n s t  n o n - I n d i a n  

p l a i n t i f f s ,  t h e y  run  t h e  r i s k  o f  e v e n t u a l  C o n g r e s s i o n a l  

l e g i s l a t i o n  t h a t  c o u l d  d e p r i v e  them o f  much o f  t h e  autonomy 

t h e y  have s t r u g g l e d  s o  l o n g  t o  a c h i e v e .  

I t  a p p e a r s  t h a t  t h e r e  is no a p p e a l  f rom a  t r i b a l  c o u r t  

r u l i n g  t o  t h e  f e d e r a l  c o u r t  sys t em.  S e e  W e l l s  v. P h i l b r i c k  

( 1 9 8 0 ) ,  486 F.Supp. 807, 809 and n.  2 ;  ( 1 9 8 0 ) ,  25 U.S.C. 9 

1303. However, t h a t  is n o t  an a rgument  i n  f a v o r  o f  s t a t e  

c o u r t  j u r i s d i c t i o n .  A s t a t e  may s i m p l y  n o t  e x t e n d  i t s  

j u r i s d i c t i o n  by j u d i c i a l  f i a t  no m a t t e r  how c o m p e l l i n g  t h e  

p o l i c y  c o n s i d e r a t i o n s  f o r  d o i n g  s o  may seem i f  t h e r e  is  no 

l e g a l  b a s i s  t o  s u p p o r t  s t a t e  j u r i s d i c t i o n .  I f  a remedy 

o t h e r  t h a n  t r i b a l  c o u r t  i s  t o  e x i s t ,  Congres s  must  p r o v i d e  

it. 

The judgment o f  t h e  D i s t r i c t  C o u r t  i s  a f f i r m e d .  



We C o n c u r :  

C M f  J u s t i c e  

J u s t i c e s  



M r .  J u s t i c e  John Conway Harr i son  d i s s e n t i n g :  

I r e s p e c t f u l l y  d i s s e n t .  

The m a j o r i t y  has  found t h a t  t h i s  s t a t e ' s  c o u r t s  cannot  

e x e r c i s e  j u r i s d i c t i o n  over  M r .  Flamrnond because he has  

i n s u f f i c i e n t  c o n t a c t s  w i th  t h e  S t a t e  of Montana. For t h e  

purposes  of t h e  URESA, he i s  a  c i t i z e n  on ly  of  t h e  Black- 

feet  r e s e r v a t i o n .  I b e l i e v e  t h a t  i n  r ende r ing  such a  d e c i -  

s i o n ,  my co l l eagues  have cont inued on a  cou r se  t h a t  l e a d s  

even f u r t h e r  away from t h e  e s t ab l i shmen t  of  a  common-sense 

r u l e  of law i n  Ind ian  j u r i s d i c t i o n  ca ses .  

This  Court  e a r l y  recognized t h a t  t h e r e  e x i s t e d  an 

i n h e r e n t  f a i r n e s s  i n  a  r u l e  t h a t  ". . . ' I n d i a n s  may sue  - o r  

be sued i n  s t a t e  c o u r t s ,  s i n c e  the '  l a t t e r  a r e  g e n e r a l l y  open -- 
t o  a l l  persons  i r r e s p e c t i v e  of r a c e ,  c o l o r ,  o r  c i t i z e n s h i p . ' "  

Bonnet v .  Seekins  (1952) ,  126 Mont. 2 4 ,  26, 243 P.2d 317, 

318, c i t i n g  27 Am.Jur. I nd i ans ,  S 2 1  a t  554.  (Emphasis 

supp l i ed . )  I s  it no longer  t h e  p o l i c y  of t h i s  Cour t  t o  

s t r i v e  t o  i n t e r p r e t  t h e  law i n  a f a i r  and j u s t  manner with- 

o u t  regard  t o  t h e  c o l o r  of  a  p e r s o n ' s  sk in?  

I am mindful  t h a t  t h e  m a j o r i t y  i s  i n  keeping wi th  t h e  

t r e n d  of c a s e  law i n  t h i s  a r e a ,  b u t  I cannot  i n  good con- 

s c i e n c e  suppor t  a l e g a l  t r e n d  which o p e r a t e s  upon t h e  i n -  

e q u i t a b l e  and u n f a i r  premise t h a t  some c i t i z e n s  can be 

c i t i z e n s  f o r  t h e  purposes of  s t a t e  b e n e f i t s ,  y e t  escape  

r e s p o n s i b i l i t y  by t h e  d e n i a l  of t h a t  c i t i z e n s h i p  when a  

judgment t o  suppor t  h i s  c h i l d r e n  may be rendered a g a i n s t  

him. I t  i s  my view t h i s  op in ion  s e r v e s  on ly  t o  p e r p e t u a t e  

and expand an  a l r e a d y  unworkable l e g a l  framework. 

When Congress made Ind ians  c i t i z e n s  of t h e  United 

S t a t e s ,  it a l s o  made them c i t i z e n s  of t h e  s t a t e s  i n  which 

they  l i v e d .  "An Ind ian ,  becoming a c i t i z e n  of t h e  United 



S t a t e s  and r e s i d i n g  i n  a  s t a t e ,  i s  he ld  t o  be a c i t i z e n  of 

t h a t  s t a t e . "  Confederated S a l i s h  and Kootenai T r ibes ,  Mont. 

v .  Moe (D.c .  Mont. 1975) ,  392 F.Supp. 1297 1319, n. 5 (Judge 

Smith, d i s s e n t i n g ) ,  c i t i n g  Boyd v. Nebraska (1892) ,  143 U.S. 

135-162, 1 2  S.Ct. 375, 36 L.Ed. 103. I t  i s  c l e a r  t h a t  t h i s  

i s  no longe r  p r e c i s e l y  t r u e .  

A s  t o  t h e  b e n e f i t s  of s t a t e  c i t i z e n s h i p ,  Ind i ans  a r e  

e n t i t l e d  t o  t h e  f u l l  measure of s t a t e  s e r v i c e s ,  b u t  a s  t o  

t h e  burdens of  s t a t e  c i t i z e n s h i p ,  t h e  r e s e r v a t i o n  B l a c k f e e t  

Ind ians  a r e  c i t i z e n s  n o t  answerable i n  ou r  c o u r t s .  Such a  

double  s t anda rd  i s  an  a f f r o n t  t o  common-sense p o l i c i e s  of 

f a i r n e s s  and equa l  t r ea tmen t  under t h e  law. How can t h e  

B lack fee t  people  s o  h e a r t i l y  embrace Montana c i t i z e n s h i p  

when educa t ing  t h e i r  c h i l d r e n ,  seek ing  s t a t e  p u b l i c  a s s i s -  

t ance ,  v o t i n g ,  and us ing  s t a t e  roads  on t h e  r e s e r v a t i o n ,  y e t  

u s e  t h e i r  s t a t u s  as on- reserva t ion  Ind ians  as a  s h i e l d  

a g a i n s t  t h e i r  s o c i a l  and l e g a l  o b l i g a t i o n s ,  w i thou t  i n -  

f r i n g i n g  on t h e  e q u a l  p r o t e c t i o n  r i g h t s  of  non-Indian 

Montana c i t i z e n s ?  I would submit t h a t  t hey  cannot .  

We a r e  faced  wi th  a  choice  of  i n f e r e n c e s  i n  t h i s  ca se .  

W e  can i n f e r  t h a t  Congress in tended  t o  make Joseph Lloyd 

Flammond a  f u l l  and complete c i t i z e n  of  t h i s  s t a t e ,  o r  t h a t  

i t  d i d  no t .  I f  i t  bestowed upon him a l l  t h e  r i g h t s  and 

p r i v i l e g e s  of Montana c i t i z e n s h i p ,  then  it must have i n -  

tended t h a t  he be f u l l y  a s  answerable i n  s ta te  c o u r t s  a s  any 

o t h e r  Montana c i t i z e n .  To i n f e r  o the rwi se  would be t o  

abandon t h e  p o s i t i o n  t h a t  t h e  Congress no longer  seeks  t o  

e q u a l i z e  t h e  b e n e f i t s  and burdens of government. 

My co l l eagues  have concluded t h a t  M r .  Flammond has  

i n s u f f i c i e n t  c o n t a c t s  w i t h  t h e  s t a t e  f o r  it t o  e x e r c i s e  



j u r i s d i c t i o n  over  him. M r .  Flammond t r a v e l s  on s ta te  roads  

when he i s  on t h e  r e s e r v a t i o n .  He i s  e n t i t l e d  t o  v o t e  f o r  

persons  who w i l l  conduct  s ta te  a f f a i r s .  H e  i s  e n t i t l e d  t o  

educa te  h i s  c h i l d r e n  i n  p u b l i c  schools .  H e  i s  e n t i t l e d  t o  

b r i n g  h i s  c la ims  and l i t i g a t e  them i n  s ta te  c o u r t s .  He i s  

e n t i t l e d  t o  r e c e i v e  any p u b l i c  a s s i s t a n c e  f o r  which he 

q u a l i f i e s .  On appea l ,  Joseph Lloyd Flammond w a s  r ep re sen ted  

by Montana Legal  S e r v i c e s  a t t o r n e y s ,  n o t  t r i b a l  a t t o r n e y s .  

Y e t ,  when a l l  t h i s  i s  cons idered ,  t h e  m a j o r i t y  concludes  

t h a t  M r .  Flammond has  i n s u f f i c i e n t  c o n t a c t s  w i th  t h e  S t a t e  

of  Montana f o r  s t a t e  c o u r t s  t o  e n t e r t a i n  an  a c t i o n  a g a i n s t  

him. I n  my opin ion ,  M r .  Flammond i s  a  Montanan and answer- 

a b l e  t o  t h e  s t a t e  c o u r t  l i k e  a l l  o t h e r  Montanans who en joy  

t h e s e  p r i v i l e g e s .  

The m a j o r i t y  a s s e r t s  t h a t  Kulko v .  C a l i f o r n i a  Supe r io r  

Court  (1978) ,  436 U.S. 84, 96-97, 98 S.Ct. 1690, 56 L.Ed.2d 

132, r eh .  den ied ,  438 U.S. 908, 98 S.Ct. 3127, 57 L.Ed.2d 

1150, has  e s s e n t i a l l y  t h e  same set  of f a c t s  a s  i n  t h i s  c a s e  

and s t a n d s  f o r  t h e  p r o p o s i t i o n  t h a t  a  s t a t e ' s  e x e r c i s e  of 

pe r sona l  j u r i s d i c t i o n  would be bo th  unreasonable  and imper- 

m i s s i b l e .  I i n t e r p r e t  t h e  f a c t s  i n  Kulko t o  be complete ly  

d i s s i m i l a r  t o  t h e  f a c t s  i n  t h i s  ca se .  I n  Kulko t h e  husband 

had v i r t u a l l y  no c o n t a c t s  wi th  t h e  S t a t e  of C a l i f o r n i a .  H e  

l i v e d  i n  New York and h i s  w i f e ,  who brought  t h e  a c t i o n ,  

l i v e d  i n  C a l i f o r n i a .  C a l i f o r n i a  a t tempted t o  e x e r c i s e  per -  

sona l  j u r i s d i c t i o n  over  M r .  Kulko, b u t  t h e  United S t a t e s  

Supreme Court  r u l e d  t h a t  C a l i f o r n i a  d i d  n o t  have j u r i s d i c -  

t i o n ,  and it would be unreasonable  t o  compel h i s  appearance.  

This  was n o t  a URESA a c t i o n ,  and t h e  s u i t  w a s  n o t  brought  

i n  t h e  s t a t e  of t h e  responding spouse.  Compare t h i s  t o  t h e  

s i t u a t i o n  be fo re  us.  The s u i t  was a  URESA p e t i t i o n  designed 



f o r  t h e  convenience of t h e  responding spouse and brought  

w i t h i n  a f e w  m i l e s  of M r .  Flammond's home. Is t h i s  more 

"unreasonable" t han  compell ing h i s  appearance i n  C a l i f o r n i a ,  

which he admits  t h e  S t a t e  of C a l i f o r n i a  could do? I con- 

c lude  t h a t  t h e  S t a t e  of Montana's e x e r c i s e  of  pe r sona l  

j u r i s d i c t i o n  would n o t  on ly  be p e r m i s s i b l e ,  b u t  r ea sonab le  

and proper ,  and i n  keeping wi th  t h e  s p i r i t  of URESA. 

I am n o t  concerned he re  wi th  t r i b e s ,  b u t  wi th  i n d i -  

v i d u a l s .  There i s  something fundamental i n  t h e  concepts  of 

f a i r n e s s  and e q u a l i t y  t h a t  someone a b l e  t o  sue  i n  a c o u r t  

should be amenable t o  s u i t .  What w e  a r e  say ing  i s  t h a t  M r s .  

Flammond, a  C a l i f o r n i a  c i t i z e n ,  cannot  b r i n g  her  a c t i o n  i n  

s ta te  c o u r t  s o l e l y  because her  husband i s  now an on-reser-  

v a t i o n  Blackfoot  Ind ian .  A r e  we n o t  denying h e r  equa l  pro- 

t e c t i o n  of t h e  law under t h e  F i f t h  and Four t een th  Amendments? 

I t  should be f u r t h e r  noted t h a t  ou r  d e c i s i o n  today does  

n o t  j u s t  t r a n s f e r  M r s .  Flammond's c a s e  t o  t r i b a l  c o u r t ,  b u t  

i n  a  p r a c t i c a l  sense ,  may l e a v e  he r  w i thou t  any remedy. The 

B lack fee t  Code has  n o t  adopted any r e c i p r o c a l  p r o v i s i o n  

which would c r e a t e  a  mechanism by which they  may p roces s  a  

URESA p e t i t i o n .  Therefore ,  a l though  t h e  t r i b e  has  undis-  

puted j u r i s d i c t i o n ,  it may be unable  t o  proceed wi th  t h e  

p e t i t i o n  because of  t h e  absence of any r e c i p r o c a l  r e l a t i o n -  

s h i p  w i t h  C a l i f o r n i a .  Assuming t h e  t r i b e  can l i t i g a t e  a  

URESA a c t i o n ,  o r a l  argument r evea l ed  t h a t  two URESA a c t i o n s  

had been r e f e r r e d  t o  t r i b a l  c o u r t s  i n  Montana wi th  no r e s u l t s  

Unless t h a t  s i t u a t i o n  has  changed, t h e  t r i b a l  c o u r t s  seem 

r e l u c t a n t  t o  dec ide  URESA c a s e s  a g a i n s t  on - r e se rva t ion  

t r i b a l  members. M r s .  Flammond could e i t h e r  sue  M r .  ~lammond 

i n  C a l i f o r n i a  s t a t e  c o u r t ,  o r  d i s r e g a r d  URESA and come t o  



Montana t o  sue i n  t r i b a l  c o u r t  f o r  r e l i e f .  E i t h e r  a l t e r -  

n a t i v e  c l e a r l y  d e f e a t s  t h e  s p i r i t  and purpose of t h e  URESA 

system. 

For t h e  purposes of  argument, I w i l l  assume t h a t  t h e  

t r i b a l  c o u r t  d i d  e n t e r t a i n  and r e s o l v e  M r s .  Flammond's 

ca se .  I am s t i l l  n o t  persuaded t h a t  she  could  r e c e i v e  due 

p roces s  p r o t e c t i o n s  s i n c e  t h e r e  appears  t h a t  t h e r e  may be no 

adequate  appea l  from t r i b a l  c o u r t  a t  t h e  f e d e r a l  l e v e l .  See 

Wells v. P h i l b r i c k  ( D .  S.D. 1980) ,  486 F.Supp. 807 ,  809, 

n. 2 (concluding t h a t  habeas corpus  i s  unava i l ab l e  i n  domestic 

r e l a t i o n s  c a s e s ) .  I t  i s  un fo r tuna t e  t h a t  w e  have denied 

M r s .  Flamrnond he r  remedy. This  maze of l e g a l  c r e a t i o n s  

s e r v e s  on ly  t o  impede t h e  a d m i n i s t r a t i o n  of  j u s t i c e  and make 

a  mockery o u t  of  j u d i c i a l  economy. Not on ly  i s  URESA de- 

f e a t e d ,  b u t  t h e  mechanical and p r a c t i c a l  problems w i t h  t h i s  

d e c i s i o n  l e a d  m e  t o  b e l i e v e  t h a t  M r s .  Flammond and o t h e r s  

l i k e  he r  w i l l  have a ve ry  d i f f i c u l t  t i m e  o b t a i n i n g  r e l i e f .  

Although I r e s p e c t  t h e  m a j o r i t y ' s  d e c i s i o n ,  t h e  r e s u l t  

appears  t o  m e  t o  be  u n f a i r  t o  M r s .  Flammond and u n j u s t  t o  

t h e  people  of  Montana, and I cannot  j o i n  i n  t h e i r  op in ion .  


