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M r .  Ch i e f  J u s t i c e  F rank  I .  Haswel l  d e l i v e r e d  t h e  O p i n i o n  of t h e  

C o u r t .  

P l a i n t i f f  R i c h a r d  K i n i o n  b r o u g h t  a  b r e a c h  of c o n t r a c t  a c t i o n  

a g a i n s t  d e f e n d a n t  Des ign  S y s t e m s ,  I n c . ,  t h e  S e c u r i t y  T r u s t  and 

S a v i n g s  Bank ( S e c u r i t y  Bank) ,  and s e v e r a l  o t h e r s  i n  J u l y  1978 .  A 

d e f a u l t  judgment was e n t e r e d  a g a i n s t  d e f e n d a n t s  Des ign  S y s t e m s ,  

I n c .  ( D e s i g n )  and S e c u r i t y  Bank by t h e  Cascade  County D i s t r i c t  

C o u r t  on December 27, 1978 .  S e c u r i t y  Bank moved to s e t  a s i d e  t h e  

d e f a u l t  judgment on  March 1 0 ,  1980 .  J u d g e  Coder  e n t e r e d  a n  o r d e r  

s e t t i n g  a s i d e  t h e  d e f a u l t  judgment on March 27, 1980 .  R i c h a r d  

K i n i o n  t i m e l y  f i l e d  a n o t i c e  of a p p e a l  f rom t h e  D i s t r i c t  C o u r t  

o r d e r  and on J u n e  3 ,  1980 ,  f i l e d  a n  a p p l i c a t i o n  f o r  a w r i t  of  

s u p e r v i s o r y  c o n t r o l .  

We h o l d  t h a t  t h e  D i s t r i c t  C o u r t  o r d e r  is i n t e r l o c u t o r y  and 

n o n a p p e a l a b l e  and t h a t  t h e  p r e s e n t  case is i n a p p r o p r i a t e  f o r  t h e  

e x e r c i s e  of  s u p e r v i s o r y  c o n t r o l .  

I n  S h i e l d s  v. P i r k l e  R e f r i g e r a t e d  F r e i g h t l i n e s  ( 1 9 7 9 ) ,  

Mont . , 5 9 1  P.2d 1120 ,  36 S t .Rep .  4 7 2 ,  w e  s p e c i f i c a l l y  h e l d  

t h a t  an  o r d e r  v a c a t i n g  a d e f a u l t  judgment is o n l y  a p p e a l a b l e  as a 

f i n a l  judgment unde r  R u l e  1, M.R.App.Civ.P., i f  t h e  r e s u l t  of t h e  

o r d e r  is t o  f i n a l l y  d i s p o s e  of t h e  case. I n  t h e  p r e s e n t  case t h e  

o r d e r  v a c a t i n g  t h e  d e f a u l t  judgment l e f t  t h e  case pend ing  i n  t h e  

Cascade  County Dis t r ic t  C o u r t  f o r  a t r i a l  on t h e  m e r i t s .  A s  a  

r e s u l t ,  no f i n a l  judgment was e n t e r e d ,  t h e  D i s t r i c t  C o u r t  o r d e r  

was i n t e r l o c u t o r y  and t h e  a p p e a l  is n o t  p r o p e r l y  b e f o r e  t h i s  

C o u r t .  

K i n i o n ' s  a p p l i c a t i o n  f o r  a  w r i t  of s u p e r v i s o r y  c o n t r o l  was 

f i l e d  t o  allow t h i s  C o u r t  a means of g r a n t i n g  him r e l i e f  i n  t h e  

e v e n t  w e  d e t e r m i n e d ,  as w e  h a v e ,  t h a t  t h i s  c a s e  is n o n a p p e a l a b l e .  

H e  asser ts  t h a t  t h e  i s s u a n c e  of a  w r i t  of s u p e r v i s o r y  c o n t r o l  i n  

t h e  p r e s e n t  case would be p r o p e r  s i n c e  t h e  a l t e r n a t i v e  remedy, a 

t r i a l  on t h e  meri ts ,  is w h o l l y  i n a d e q u a t e .  P l a i n t i f f  f u r t h e r  
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asserts t h a t  a w r i t  s h o u l d  i s s u e  to p r e v e n t  n e e d l e s s  l i t i g a t i o n .  

A s imilar  i s s u e  was p r e s e n t e d  i n  F i t z g e r a l d  v. Ae tna  I n s .  

C o .  ( 1 9 7 8 ) ,  176  Mont. 1 8 6 ,  577 P.2d 370.  I n  t h a t  case, Ae tna  

a p p e a l e d  f rom a D i s t r i c t  C o u r t  o r d e r  which g r a n t e d  t h e  p l a i n t i f f  

a p a r t i a l  summary judgment .  Ae tna  a l s o  s o u g h t  a w r i t  of  s u p e r -  

v i s o r y  c o n t r o l  w i t h  r e g a r d  t o  a Dis t r ic t  C o u r t  o r d e r  d e n y i n g  a 

m o t i o n  to  s t r i k e  two c o u n t s  of p l a i n t i f f ' s  c o m p l a i n t .  T h i s  C o u r t  

s t a t e d  t h a t  t h e  o r d e r  was i n t e r l o c u t o r y  and t h e r e f o r e  r e v i e w a b l e  

o n l y  upon a f i n a l  judgment  u n d e r  R u l e s 1  and 2 ,  M.R.App.Civ.P. Our 

h o l d i n g ,  which f o l l o w s ,  a l s o  d i s p o s e s  of t h e  s u p e r v i s o r y  c o n t r o l  

i s s u e  i n  t h e  p r e s e n t  case: 

". . . To p e r m i t  r e v i e w  of  s u c h  an  o r d e r  p r i o r  t o  
f i n a l  judgment t h r o u g h  t h e  d e v i c e  of s u p e r -  
v i s o r y  c o n t r o l  or o t h e r  e x t r a o r d i n a r y  w r i t  is 
t o  a c c o m p l i s h  i n d i r e c t l y  t h a t  which c a n n o t  be 
d o n e  d i r e c t l y .  S e e  S t a t e  ex r e l .  Kosena v.  
D i s t r i c t  C o u r t  ( 1 9 7 7 ) ,  1 7 2  Mont. 21,  560  P.2d 
522.  A c c o r d i n g l y ,  w e  d e c l i n e  t o  r e v i e w  t h e  
D i s t r i c t  C o u r t ' s  d e n i a l  of  d e f e n d a n t ' s  mo t ion  
t o  s t r i k e  a t  t h i s  t i m e  as t h e  i s s u e  is n o t  pro-  
p e r l y  b e f o r e  us . "  176  Mont. a t  195 ,  577 P.2d 
a t  375. 

The a p p e a l  is a c c o r d i n g l y  d i s m i s s e d  w i t h o u t  p r e j u d i c e ,  t h e  

a p p l i c a t i o n  f o r  a w r i t  of s u p e r v i s o r y  c o n t r o l  is d e n i e d  and t h e  

case is remanded t o  t h e  D i s t r i c t  C o u r t  f o r  f u r t h e r  p r o c e e d i n g s .  

C h i e f  J u s t i c e  
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