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Mr. J u s t i c e  John  C.  Sheehy d e l i v e r e d  t h e  Op in ion  o f  t h e  
C o u r t .  

N.B. a p p e a l s  from an o r d e r  o f  t h e  T h i r t e e n t h  J u d i c i a l  

D i s t r i c t  C o u r t ,  Y e l l o w s t o n e  C o u n t y .  A f t e r  a  n o n j u r y  

h e a r i n g ,  t h e  D i s t r i c t  C o u r t  made a  f i n d i n g  t h a t  N.B.  was 

s e r i o u s l y  m e n t a l l y  ill. He was i n v o l u n t a r i l y  commit ted t o  

Warm S p r i n g s  S t a t e  H o s p i t a l  f o r  t h r e e  months of  e v a l u a t i o n  

and t r e a t m e n t .  T h i s  a p p e a l  r a i s e s  t h e  f o l l o w i n g  i s s u e s  f o r  

our  c o n s i d e r a t i o n :  

1. Did t h e  D i s t r i c t  C o u r t  commit e r r o r  i n  i ts  f i n d i n g s  

b y  u s i n g  " r e a s o n a b l e  m e d i c a l  c e r t a i n t y "  a s  t h e  l e g a l  

s t a n d a r d  of  p e r s u a s i o n  n e c e s s a r y  t o  f i n d  N . B .  s e r i o u s l y  

m e n t a l l y  i l l ?  

2. Does t h e  c l a u s e  " e x c e p t  t h a t  m e n t a l  d i s o r d e r s  s h a l l  

be e v i d e n c e d  t o  a  r e a s o n a b l e  m e d i c a l  c e r t a i n t y "  found i n  

s e c t i o n  53 -21 -126(2 ) ,  MCA, lower  t h e  l e g a l  s t a n d a r d  o f  

p e r s u a s i o n  r e q u i r e d  i n  c i v i l  commitment p r o c e e d i n g s  below 

t h e  " c l e a r  and c o n v i n c i n g "  s t a n d a r d  r e q u i r e d  by F o u r t e e n t h  

Amendment due  p r o c e s s ?  

3 .  Can t h i s  C o u r t  c o n s i d e r  t h e s e  i s s u e s  where N.B.  I s  

commitment may be moot ,  and where t h e  i s s u e s  were n o t  r a i s e d  

i n  t h e  D i s t r i c t  C o u r t ?  

We ho ld  t h a t  t h e s e  i s s u e s  a r e  p r o p e r l y  b e f o r e  u s .  

Al though w e  b e l i e v e  t h e  s t a t u t o r y  l e g a l  s t a n d a r d  f o r  p r o v i n g  

s e r i o u s  men ta l  i l l n e s s  is  c o n s t i t u t i o n a l ,  we r e v e r s e  and 

d i s m i s s  t h e  o r d e r  o f  t h e  D i s t r i c t  C o u r t .  The D i s t r i c t  

C o u r t  e r r e d  by u s i n g  t h e  s t a n d a r d  f o r  j u d g i n g  t h e  competence 

o f  a  m e d i c a l  w i t n e s s 1  t e s t i m o n y  i n  p l a c e  o f  t h e  r e q u i r e d  

l e g a l  s t a n d a r d  of  p e r s u a s i o n  f o r  d e t e r m i n i n g  whether  N.B .  

was s e r i o u s l y  m e n t a l l y  ill. The meager e v i d e n t i a r y  r e c o r d  

deve loped  i n  t h i s  c a s e  d o e s  n o t  s u p p o r t  a  remand of  t h i s  

c a s e  t o  t h e  D i s t r i c t  C o u r t .  N . B .  i s  n o t  shown i n  t h e  r e c o r d  



b e f o r e  us  t o  be s e r i o u s l y  m e n t a l l y  ill by t h e  r e q u i r e d  l e g a l  

s t a n d a r d  o f  p e r s u a s i o n  o f  c l e a r  and c o n v i n c i n g  p r o o f .  

On December 5 ,  1979 ,  S c o t t  S c h r e i b e r ,  a  c o u n s e l o r -  

t h e r a p i s t  of  t h e  Sou th  C e n t r a l  Montana R e g i o n a l  Menta l  

H e a l t h  C e n t e r ,  r e q u e s t e d  t h e  Ye l lows tone  County A t t o r n e y  t o  

f i l e  a  p e t i t i o n  a l l e g i n g  N . B .  t o  be s e r i o u s l y  m e n t a l l y  ill 

and d a n g e r o u s .  S c h r e i b e r  r e q u e s t e d  t h a t  N . B .  be commit ted 

t o  a  s t a t e  m e n t a l  h o s p i t a l .  A f o r m a l  p e t i t i o n  f o r  N . B . ' s  

commitment was f i l e d  t h a t  same day .  From i n f o r m a t i o n  

i n c l u d e d  i n  t h e  p e t i t i o n ,  t h e  D i s t r i c t  C o u r t  d e t e r m i n e d  t h a t  

p r o b a b l e  c a u s e  e x i s t e d  t o  b e l i e v e  t h a t  N.B .  was s e r i o u s l y  

m e n t a l l y  ill. The c o u r t  o r d e r e d  t h a t  N . B .  undergo  a  

p s y c h o l o g i c a l  e x a m i n a t i o n  a d m i n i s t e r e d  by a  p r o f e s s i o n a l  o f  

t h e  S o u t h  C e n t r a l  Montana R e g i o n a l  Menta l  H e a l t h  C e n t e r .  

A p p a r e n t l y  t o  s a t i s f y  t h i s  o r d e r ,  S c h r e i b e r  v i s i t e d  w i t h  

N . B .  f o r  30 m i n u t e s  and s e n t  a  l e t t e r  t o  t h e  c o u n t y  

a t t o r n e y ' s  o f f i c e  i n d i c a t i n g  t h a t  N . B .  was "unmanageable  on 

an o u t p a t i e n t  b a s i s "  and " i n  need o f  l ong - t e rm t r e a t m e n t . ' '  

I n  t h i s  l e t t e r ,  S c h r e i b e r  recommended t h a t  N.B.  be  commit ted 

t o  t h e  Warm S p r i n g s  S t a t e  H o s p i t a l  f o r  a  p e r i o d  o f  t h r e e  

months .  

An in-chambers  h e a r i n g  was h e l d  on December 11, 1979 ,  

r e g a r d i n g  t h e  p e t i t i o n  f o r  commitment. N . B .  was p r e s e n t  a t  

t h e  h e a r i n g  and was r e p r e s e n t e d  by c o u n s e l .  The o n l y  

w i t n e s s  t o  t e s t i f y  i n  f a v o r  o f  N . B . ' s  commi tmen t  was 

S c h r e i b e r .  S c h r e i b e r  i n d i c a t e d  t h a t  he  was q u a l i f i e d  t o  

t e s t i f y  a s  a  " p r o f e s s i o n a l  p e r s o n "  i n  t h e  t r e a t m e n t  o f  t h e  

m e n t a l l y  ill. S c h r e i b e r  t e s t i f i e d  t h a t  he  b e l i e v e d  N . B .  was 

a  dange r  t o  h i m s e l f  and t o  o t h e r s  and t h a t  N . B .  was 

s e r i o u s l y  m e n t a l l y  ill. I n  c r o s s - e x a m i n a t i o n ,  S c h r e i b e r  

a d m i t t e d  t h a t  he  d i d  n o t  have a  d e g r e e  i n  p sycho logy  and 

t h a t  h i s  commitment recommendat ion was based  i n  p a r t  on 



e v e n t s  n o t  p e r s o n a l l y  known by him. S c h r e i b e r  f u r t h e r  

a d m i t t e d  t h a t  N . B .  ' s  b e h a v i o r  improved w h i l e  N.B.  was t a k i n g  

t r a n q u i l i z i n g  m e d i c a t i o n .  I n  h i s  own d e f e n s e ,  N . B .  

t e s t i f i e d  t h a t  h i s  e r r a t i c  b e h a v i o r  can  be  c o n t r o l l e d  by 

m e d i c a t i o n .  He t e s t i f i e d  t h a t  h i s  r e c e n t  e r r a t i c  b e h a v i o u r  

o c c u r r e d  a f t e r  he  " r a n  o u t "  o f  m e d i c a t i o n .  

I n  t h e  a b s e n c e  o f  t h e  p r e s i d i n g  judge  from chambers ,  

a n o t h e r  d i s t r i c t  j udge  s i g n e d  a  s t a t e m e n t  o f  f i n d i n g s  and 

o r d e r  f o r  N . B . ' s  i n v o l u n t a r y  commitment. F i n d i n g  of  f a c t  

no. 7  made by t h e  c o u r t  r e a d  a s  f o l l o w s :  "The Respondent  

( N . B . )  i s  t o  a  r e a s o n a b l e  m e d i c a l  c e r t a i n t y  s e r i o u s l y  

m e n t a l l y  ill a s  d e f i n e d  i n  S e c t i o n  53-21-102(14)  Montana 

Code A n n o t a t e d ,  1979 . "  (Emphas is  added . )  N . B .  was t h e n  

i n v o l u n t a r i l y  commit ted t o  t h e  Warm S p r i n g s  Mental  H e a l t h  

f a c i l i t y  f o r  t h r e e  months.  By t h e  t i m e  t h i s  a p p e a l  was 

s u b m i t t e d  t o  t h i s  C o u r t ,  N . B .  had been r e l e a s e d  from t h e  

f a c i l i t y .  

Two c a r d i n a l  r u l e s  o f  t h i s  C o u r t  p r o v i d e  t h a t  w e  w i l l  

n o t  r e n d e r  an o p i n i o n  c o n c e r n i n g  an i s s u e  t h a t  is  moot and 

t h a t  a  p a r t y  may n o t  r a i s e  an i s s u e  f o r  t h e  f i r s t  t i m e  on 

a p p e a l  t o  t h i s  C o u r t .  Counse l  f o r  N.B .  f e a r s  w e  may 

c l a s s i f y  t h e  i s s u e s  he r a i s e s  a s  moot because  of  N . B . ' s  

r e l e a s e  from t h e  Warm S p r i n g s  f a c i l i t y .  Counse l  f o r  t h e  

S t a t e ,  a s  r e s p o n d e n t  i n  t h i s  a p p e a l ,  a r g u e s  t h a t  t h e  i s s u e s  

r a i s e d  by N . B .  s h o u l d  be d i s m i s s e d  b e c a u s e  N.B. f a i l e d  t o  

r a i s e  them d u r i n g  t h e  D i s t r i c t  C o u r t  h e a r i n g .  A l though  t h e  

S t a t e  acknowledges t h a t  t h e  D i s t r i c t  C o u r t  e r r e d  i n  i t s  

f i n d i n g  of f a c t  no.  7 ,  i t  c o n t e n d s  t h a t  N.B.  s h o u l d  f i r s t  

r e t u r n  t o  t h e  D i s t r i c t  C o u r t  and move t h a t  c o u r t  t o  c o r r e c t  

i t s  f i n d i n g s  and e n t e r  a  new o r d e r .  

The i m p o r t a n t  c o n s t i t u t i o n a l  q u e s t i o n s  p r e s e n t e d  h e r e  

a r e  n o t  r e n d e r e d  moot by N . B . ' s  r e l e a s e  from t h e  Warm 



S p r i n g s  men ta l  h e a l t h  f a c i l i t y .  Dur ing  o r a l  a rgumen t ,  we 

were in formed by c o u n s e l  t h a t  a p p r o x i m a t e l y  100 Montanans 

e a c h  y e a r  a r e  i n v o l u n t a r i l y  commit ted f o r  t h r e e  months o f  

t r e a t m e n t  and e v a l u a t i o n  i n  t h e  Warm S p r i n g s  f a c i l i t y .  The 

t i m e l y  a p p e a l  of  an o r d e r  of  i n v o l u n t a r i l y  commitment by any 

o f  t h e s e  p e r s o n s  be£ o r e  r e l e a s e  is v i r t u a l l y  i m p o s s i b l e  

g i v e n  our  r u l e s  of a p p e l l a t e  p r o c e d u r e .  The c o n s t i t u t i o n a l  

p roblem p r e s e n t e d  i n  t h i s  a p p e a l  t h e n  " c o u l d  be c a p a b l e  of  

r e p e t i t i o n ,  y e t  c o u l d  evade  r ev i ew."  S e e ,  Roe v.  Wade 

( 1 9 7 3 ) ,  410 U.S. 113 ,  93 S .Ct .  705, 35 L.Ed.2d 147 .  T h i s  

C o u r t  r e s e r v e s  t o  i t s e l f  t h e  power t o  examine c o n s t i t u t i o n a l  

i s s u e s  t h a t  i n v o l v e  broad  p u b l i c  c o n c e r n s  t o  a v o i d  f u t u r e  

l i t i g a t i o n  on a  p o i n t  of  law. We r e j e c t  t h e  S t a t e ' s  

argument  t h a t  t h i s  a p p e a l  s h o u l d  be d i s m i s s e d  f o r  f a i l u r e  t o  

r a i s e  t h e s e  i s s u e s  f o r  t h e  f i r s t  t i m e  on a p p e a l  i f  t h e  

a l l e g e d  D i s t r i c t  C o u r t  e r r o r  a f  f e c t s  t h e  s u b s t a n t i a l  r i g h t s  

of  a  l i t i g a n t .  S e e ,  H a l l d o r s o n  v .  H a l l d o r s o n  ( 1 9 7 7 ) ,  175  

Mont. 170 ,  573 P.2d 169 .  

The s u b s t a n t i a l  r i g h t  c l a imed  t o  have  been harmed i s  

N.B.  I s  r i g h t  t o  n o t  be commit ted t o  a  s t a t e  m e n t a l  h o s p i t a l  

w i t h o u t  c l e a r  and c o n v i n c i n g  p r o o f  t h a t  he  i s  s e r i o u s l y  

m e n t a l l y  ill. Addington  v .  Texas  ( 1 9 7 9 ) ,  441 U.S. 418,  99 

S .C t .  1804 ,  60 L.Ed.2d 323. I n  Add inq ton ,  t h e  U n i t e d  S t a t e s  

Supreme C o u r t  h e l d  t h a t  d u e  p r o c e s s  r e q u i r e s  a  s t a n d a r d  of  

c l e a r  and c o n v i n c i n g  p roo f  o f  d a n g e r o u s  m e n t a l  i l l n e s s  i n  

i n v o l u n t a r y  commitment p r o c e e d i n g s .  The C o u r t  c o n c l u d e d  

t h a t  p roo f  by mere p r e p o n d e r a n c e  o f  t h e  e v i d e n c e  f a l l s  s h o r t  

o f  m e e t i n g  t h e  demands o f  d u e  p r o c e s s ,  w h i l e  t h e  s t r i n g e n t  

s t a n d a r d  of  p roo f  beyond a  r e a s o n a b l e  d o u b t  c o u l d  n o t  

c o n s t i t u t i o n a l l y  b e  r e q u i r e d  g i v e n  t h e  s u b t l e t i e s  a n d  

nuances  of  men ta l  i l l n e s s  d i a g n o s i s .  The C o u r t  s e l e c t e d  t h e  

" c l e a r  and c o n v i n c i n g "  s t a n d a r d  a s  t h e  l e g a l  bu rden  o f  



.persuasion in these proceedings after balancing the 

individual's interests in not being involuntarily confined 

with the State's interests in commiting the mentally 

disturbed for treatment. The "clear and convincing" 

standard was chosen because the loss of liberty resulting 

from involuntary commitment calls for a convincing showing 

that the individual suffers from dangerous mental illness. 

Section 53-21-126(2), MCA, provides Montana's standard 

of persuasion required in involuntary commitment 

proceedings : 

"The standard of proof in any hearing held 
pursuant to this section is proof beyond a 
reasonable doubt with respect to any physical 
facts or evidence and clear and convincing 
evidence as to all other matters, except that 
mental disorders shall be evidenced to a 
reasonable m e d i c a l  c e r t a i n t y  . . . "  
(Emphasis added.) 

Counsel for N.B. asserts that section 53-21-126 (2), 

MCA, creates a "trifurcated" legal standa.rd of persuasion: 

part proof beyond a reasonable doubt, part clear and 

convincing proof and part proof with reasonable medical 

certainty. This final part of the statutory standard, he 

contends, creates an unconstitutionally low standard of 

persuasion under the rule in Addington. He argues that 

proof by reasonable medical certainty is less than clear and 

convincing proof. 

We disagree with counsel's interpretation of the 

statute. We find that Montana's bifurcated standard of 

persuasion for involuntary commitment is sufficient to pass 

constitutional scrutiny under Addington. - Our statute 

requires part proof beyond a reasonable doubt and part clear 

and convincing proof. We interpret the statute's use of 

"reasonable medical certainty" only as a standard for the 

medical witness testifying in commitment proceedings. A 

better statement is that proof of mental disorders to a 



r e a s o n a b l e  m e d i c a l  c e r t a i n t y  i s  s u f f i c i e n t  i f ,  c o n s i d e r e d  

w i t h  a l l  t h e  o t h e r  e v i d e n c e  i n  t h e  c a s e ,  t h e  t r i e r  of  f a c t  

i s  l e d  t o  t h e  c o n c l u s i o n  t h a t  t h e  m e n t a l  d i s o r d e r  e x i s t s  by 

c l e a r  and c o n v i n c i n g  p r o o f .  

A l though  we f i n d  t h i s  s t a t u t e  t o  be c o n s t i t u t i o n a l ,  t h e  

l e g a l  s t a n d a r d  o f  p e r s u a s i o n  it r e q u i r e s  was f a r  from 

s a t i s f i e d  by t h e  e v i d e n c e  produced  i n  N.B.  ' s  commitment 

p r o c e e d i n g .  A " p r o f e s s i o n a l  p e r s o n "  o f  unknown e x p e r t i s e  

was t h e  s o l e  w i t n e s s  produced  t o  p r o v e  t h e  m e n t a l  d i s o r d e r  

of N . B .  The t e s t i m o n y  g i v e n  by t h i s  " p r o f e s s i o n a l  p e r s o n "  

was s u b s t a n t i a l l y  i n s u f f i c i e n t  w i t h  r e a s o n a b l e  m e d i c a l  

c e r t a i n t y  t o  p rove  l e g a l l y  t h a t  N.B.  was s e r i o u s l y  m e n t a l l y  

ill. 

The o r d e r  of  t h e  D i s t r i c t  C o u r t  i s  r e v e r s e d .  The c o u r t  

e r r e d  by u s i n g  r e a s o n a b l e  m e d i c a l  c e r t a i n t y  a l o n e  a s  a  

s u f f i c i e n t  s t a n d a r d  o f  p r o o f  o f  s e r i o u s  m e n t a l  i l l n e s s .  

While  we f i n d  t h e  s t a t u t e  t o  be c o n s t i t u t i o n a l ,  we d i s m i s s  

t h i s  c a u s e  b e c a u s e  l e g a l l y  i n s u f f i c i e n t  e v i d e n c e  was  

p r e s e n t e d  t o  p r o v e  t h a t  N.B.  was s e r i o u s l y  m e n t a l l y  ill. 

Reversed  and d i s m i s s e d .  

J u s t i c e  

W e  Concur:  

J u s t i c e s  


