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I N  THE SUPRE1F;E COURT OF THE STATE OF MONTANA 

1 9 8 0  

THE DEPARTMENT OF REVENUE OF 
THE STATE OF MONTANA, 

P e t i t i o n e r  and A p p e l l a n t ,  

DAVIDSON CATTLE COMPANY, 

R e s p o n d e n t  and R e s p o n d e n t .  

a1 f r o m :  D i s t r i c t  C o u r t  of T h e  T h i r t e e n t h  J u d i c i a l  D i s t r i c t ,  
I n  and for  t h e  C o u n t y  of B i g  H o r n ,  T h e  H o n o r a b l e  
D i a n e  G. B a r z ,  Judge p r e s i d i n g .  

C o u n s e l  of R e c o r d :  

F o r  A p p e l l a n t :  

T h o m a s  A. P o u l i o t ,  T a x  C o u n s e l ,  D e p t .  of R e v e n u e ,  
H e l e n a ,  Montana 

F o r  R e s p o n d e n t  : 

D a v i d s o n ,  V e e d e r ,  B a u g h ,  B r o e d e r  & P o p p l e r ,  
B i l l i n g s ,  Montana 

S u b m i t t e d  on B r i e f s :  O c t o b e r  2 3 ,  1 9 8 0  

D e c i d e d  : D E ~  3 

Y &' C l e r k  



M r .  Ch i e f  J u s t i c e  F r a n k  I .  H a s w e l l  d e l i v e r e d  t h e  O p i n i o n  of t h e  
C o u r t .  

The B ig  Horn County D i s t r i c t  C o u r t  e n t e r e d  a d e f a u l t  

judgment  a g a i n s t  t h e  S t a t e  Tax Appea l  Board (STAB) and sub- 

s e q u e n t l y  d e n i e d  t h e  Montana S t a t e  Depa r tmen t  of  Revenue ' s 

( D e p a r t m e n t )  mo t ion  to  set t h e  d e f a u l t  a s i d e .  The Depa r tmen t  

a p p e a l s .  

T h i s  c o n t r o v e r s y  commenced i n  1978  when t h e  D e p a r t m e n t ' s  

C o r p o r a t e  Tax D i v i s i o n  conduc t ed  a n  a u d i t  of  Davidson  Ca t t l e  

Company's s t a t e  c o r p o r a t e  l i c e n s e  t a x  r e t u r n s  f o r  t h e  y e a r s  1972  

t h r o u g h  1976.  F o l l o w i n g  t h e  a u d i t ,  t h e  Depa r tmen t  a s s e s s e d  t h e  

t a x p a y e r  a n  a d d i t i o n a l  $10,525.00 i n  t a x e s  and i n t e r e s t .  

The t a x p a y e r  p r o t e s t e d  t h e  a d d i t i o n a l  a s s e s s m e n t  b e f o r e  

t h e  Depa r tmen t .  The Depa r tmen t  d e n i e d  t h e  p r o t e s t  on S e p t e m b e r  

1 3 ,  1978.  An a p p e a l  was t i m e l y  f i l e d  w i t h  STAB. F o l l o w i n g  a 

h e a r i n g ,  STAB e n t e r e d  i t s  f i n d i n g s  of f a c t ,  c o n c l u s i o n s  of  l a w  

and f i n a l  o r d e r  a f f i r m i n g  t h e  D e p a r t m e n t ' s  d e c i s i o n  on O c t o b e r  3 ,  

1979 .  

On O c t o b e r  22, 1979 ,  t h e  t a x p a y e r  f i l e d  a p e t i t i o n  f o r  

j u d i c i a l  r e v i e w  o f  t h e  STAB d e c i s i o n  i n  t h e  Big  Horn County 

Dis t r ic t  C o u r t .  On O c t o b e r  23, 1979 ,  t h e  t a x p a y e r  m a i l e d  a copy  

o f  t h e  summons and p e t i t i o n  to  t h e  a t t o r n e y  who r e p r e s e n t e d  t h e  

Depa r tmen t  a t  t h e  STAB h e a r i n g ;  on O c t o b e r  29, 1979 ,  a copy of 

t h e  summons and p e t i t i o n  was s e r v e d  upon STAB. 

T a x p a y e r  asser t s  i n  i ts b r i e f  t h a t  i t s  a t t o r n e y  c o n t a c t e d  

a STAB member i n  e a r l y  December on s e v e r a l  o c c a s i o n s  to i n f o r m  

STAB t h a t  an  answer  to  i t s  p e t i t i o n  had been  due on November 1 9 ,  

1979 .  The STAB m e m b e r  w a s  r e q u e s t e d  t o  d i s c u s s  t h e  mat te r  w i t h  

H e l e n  P e t e r s o n ,  c h a i r p e r s o n  o f  STAB, and w i t h  t h e  a t t o r n e y  r e p r e -  

s e n t i n g  t h e  Depa r tmen t .  The D e p a r t m e n t ' s  memorandum f i l e d  w i t h  

t h e  D i s t r i c t  C o u r t  on i t s  mo t ion  to se t  a s i d e  t h e  d e f a u l t  

judgment  a d m i t s  t h a t  t h e  Depa r tmen t  had knowledge of t h e  

t a x p a y e r ' s  i n t e n t  to  t a k e  a d e f a u l t .  I t  a p p e a r s  t h a t  t h e  

Depa r tmen t  ' s a t t o r n e y  c o n t a c t e d  t a x p a y e r ' s  c o u n s e l  p r i o r  to a 



d e f a u l t  b e i n g  t a k e n  and s t a t e d  t h a t  " n o t i c e  and s e r v i c e n  upon t h e  

Depa r tmen t  were r e q u i r e d .  

On December 21, 1979 ,  t h e  t a x p a y e r  m a i l e d  a mo t ion  f o r  

d e f a u l t  to t h e  C l e r k  o f  t h e  D i s t r i c t  C o u r t ,  t h e  D e p a r t m e n t ' s  

a t t o r n e y  and to  t h e  c h a i r p e r s o n  of STAB. On December 24, 1979 ,  

t h e  C l e r k  o f  B ig  Horn County Dis t r ic t  C o u r t  e n t e r e d  t h e  d e f a u l t  

o f  STAB. On J a n u a r y  30,  1980 ,  t h e  Dis t r ic t  C o u r t  e n t e r e d  a 

d e f a u l t  judgment  a g a i n s t  STAB f o r  i ts  f a i l u r e  to answer  or 

a p p e a r .  The judgment  f u r t h e r  s t a t e d  t h a t  STAB'S f i n a l  o r d e r  w a s  

r e v e r s e d  and t h a t  t h e  t a x p a y e r  owed no a d d i t i o n a l  c o r p o r a t i o n  

l i c e n s e  t a x  to t h e  S t a t e  f o r  t h e  y e a r s  i n  q u e s t i o n .  

The C l e r k  o f  t h e  D i s t r i c t  C o u r t  m a i l e d  n o t i c e  of  e n t r y  of 

t h e  d e f a u l t  judgment t o  STAB and t h e  Depa r tmen t  on J a n u a r y  31 ,  

1980 .  On A p r i l  1 4 ,  1980 ,  t h e  Depa r tmen t  f i l e d  a mo t ion  to set  

a s i d e  t h e  d e f a u l t  judgment based  on l a c k  of  j u r i s d i c t i o n .  The 

Dis t r ic t  C o u r t  e n t e r e d  its o r d e r  d e n y i n g  t h e  D e p a r t m e n t ' s  m o t i o n  

o n  J u n e  24, 1980 .  The Depa r tmen t  a p p e a l s .  

The f i r s t  i s s u e  p r e s e n t e d  is w h e t h e r  Dav idson  Ca t t l e  C o .  

compl i ed  w i t h  p r o c e d u r a l  r e q u i r e m e n t s  i n  s e e k i n g  j u d i c i a l  r e v i e w .  

The Depa r tmen t  c o n t e n d s  t h a t  Davidson  Ca t t l e  Co. f a i l e d  t o  comply 

w i t h  s e c t i o n  2-4-702, MCA, and t h e r e b y  f a i l e d  t o  o b t a i n  j u r i s d i c -  

t i o n  o v e r  t h e  Depa r tmen t .  The t a x p a y e r  a s s e r t s  t h a t  s e c t i o n  

15-2-303, MCA, is t h e  a p p l i c a b l e  s t a t u t e .  

S e c t i o n  2-4-702, MCA, is c o n t a i n e d  i n  Montana ' s  

A d m i n i s t r a t i v e  P r o c e d u r e  A c t  and p r o v i d e s  p r o c e d u r e s  f o r  i n i -  

t i a t i n g  j u d i c i a l  r e v i e w  of  agency  d e t e r m i n a t i o n s  i n  c o n t e s t e d  

cases. S e c t i o n  15-2-303, MCA, on t h e  o t h e r  hand ,  p r o v i d e s  a p p e a l  

p r o c e d u r e s  f o r  i n i t i a t i n g  j u d i c i a l  r e v i e w  of d e c i s i o n s  of  STAB. 

These  s t a t u t e s  p r o v i d e  i n  p e r t i n e n t  p a r t ,  as f o l l o w s :  

"2-4-702. I n i t i a t i n g  j u d i c i a l  r e v i e w  o f  con- 
t e s t e d  cases. (1) ( a )  A p e r s o n  who h a s e x h a u s t e d  
a l l  a d m i n i s t r a t i v e  r e m e d i e s  a v a i l a b l e  w i t h i n  t h e  
a g e n c y  and who is a g g r i e v e d  by a f i n a l  d e c i s i o n  
i n  a c o n t e s t e d  case is e n t i t l e d  to j u d i c i a l  
r e v i e w  u n d e r  t h i s  c h a p t e r .  T h i s  s e c t i o n  d o e s  
n o t  l i m i t  u t i l i z a t i o n  o f  o r  t h e  s c o p e  of  i u d i -  -- L 

c ia1  r e v i e w  a v a i l a b l e  u n d e r  o t h e r  means - o f  
r e v i e w ,  r e d r e s s ,  r e l i e f ,  o r  t r i a l  de  novo - pro -  
v i d e d  b y  s t a t u t e .  - 



" ( b )  A p a r t y  who p r o c e e d s  b e f o r e  a n  agency  
u n d e r  t h e  terms of  a p a r t i c u l a r  s t a t u t e  s h a l l  
n o t  be p r e c l u d e d  f rom q u e s t i o n i n g  t h e  v a l i d i t y  
o f  t h a t  s t a t u t e  on j u d i c i a l  r e v i e w ,  b u t  such  
p a r t y  may n o t  raise any  o t h e r  q u e s t i o n  n o t  
r a i s e d  b e f o r e  t h e  a g e n c y  u n l e s s  it is shown to  
t h e  s a t i s f a c t i o n  of  t h e  c o u r t  t h a t  t h e r e  was good 
c a u s e  f o r  f a i l u r e  t o  ra ise  t h e  q u e s t i o n  b e f o r e  
t h e  agency .  

" ( 2 )  ( a )  P r o c e e d i n g s  f o r  r e v i e w  s h a l l  be 
i n s t i t u t e d  by f i l i n g  a p e t i t i o n  i n  d i s t r i c t  
c o u r t  w i t h i n  30 d a y s  a f  t e r  s e r v i c e  of t h e  f i n a l  
d e c i s i o n  o f  t h e  a g e n c y  o r ,  i f  a r e h e a r i n g  is 
r e q u e s t e d ,  w i t h i n  30 d a y s  af  te r  t h e  d e c i s i o n  
t h e r e o n .  Excep t  as o t h e r w i s e  p r o v i d e d  by 
s t a t u t e ,  t h e  p e t i t i o n  s h a l l  be f i l e d  i n  t h e  
d i s t r i c t  c o u r t  f o r  t h e  coun ty  where  t h e  p e t i -  
t i o n e r  r e s i d e s  o r  h a s  h i s  p r i n c i p a l  p l a c e  of 
b u s i n e s s  o r  where  t h e  agency  m a i n t a i n s  i ts  p r i n -  
c i p a l  o f f i c e .  C o p i e s  -- o f  t h e  p e t i t i o n  s h a l l  b e  
p r o m p t l y  s e r v e d  -- upon t h e  a g e n c y  -- and  a l l  p a r t i e s  
o f  r e c o r d .  'I (Emphas i s  added.  ) - 

"15-2-303. J u d i c i a l  r e v i e w  o f  c o n t e s t e d  c a s e s .  
(1) Any p a r t y  to an  a p p e a l  b e f o r e  t h e  s t a t e  t a x  
a p p e a l  board  who is a g g r i e v e d  by a f i n a l  d e c i -  
s i o n  i n  a  c o n t e s t e d  case is e n t i t l e d  to j u d i c i a l  
r e v i e w  u n d e r  -- t h i s  p a r t .  

" ( 2 )  P r o c e e d i n g s  f o r  r e v i e w  s h a l l  be i n s t i t u t e d  
b y  f i l i n g  a p e t i t i o n  i n  d i s t r i c t  c o u r t  i n  t h e  
c o u n t y  w h e r e i n  t h e  t a x a b l e  p r o p e r t y  or some por -  
t i o n  t h e r e o f  is l o c a t e d  ( e x c e p t  t h e  t a x p a y e r  
may, a t  h i s  o p t i o n ,  f i l e  i n  t h e  d i s t r i c t  c o u r t  
o f  t h e  f i r s t  j u d i c i a l  d i s t r i c t )  and serving a 
copy  o f  t h e  p e t i t i o n  o n  t h e  s t a t e  t a x  a p p e a l -  -- -- -- 
b o a r d  w i t h i n  30 d a y s  a f  ter  s e r v l c e  of t h e  f i n a l  
d e c i s i o n  o f  t h e  s t a t e  t a x  a p p e a l  board  o r ,  i f  a 
r e h e a r i n g  is r e q u e s t e d ,  w i t h i n  30 d a y s  a f  t e r  t h e  
d e c i s i o n  t h e r e o n .  A l l  p a r t i e s  t o  t h e  a p p e a l  
s h a l l  c a u s e  -- t o  b e  s e r v e d  -- on  t h e  s t a t e  t a x  a p p e a l  
b o a r d  a copy  o f  a l l  p l e a d i n g s  -- and  documents  t h e y  -- 
s h a l l  File i n s u c h p r o c e d i n g s .  " (Emphasis 
added  .) - - 

W e  n o t e  t h a t  s e c t i o n  15-2-303, MCA, is a s p e c i f i c  s t a t u t e  

g o v e r n i n g  a p p e a l s  f rom STAB d e c i s i o n s  and d o e s  n o t  r e q u i r e  ser- 

v i c e  of  summons or a copy of  t h e  p e t i t i o n  on t h e  Depa r tmen t .  On 

t h e  o t h e r  hand ,  s e c t i o n  2-4-702, MCA, is a g e n e r a l  s t a t u t e  

c o v e r i n g  j u d i c i a l  r e v i e w  of  d e t e r m i n a t i o n s  of any  agency  which is 

s u b j e c t  to  t h e  p r o v i s i o n s  of  t h e  Montana A d m i n i s t r a t i v e  P r o c e d u r e  A c t .  

I t  r e q u i r e s  s e r v i c e  on t h e  agency  i n v o l v e d ,  h e r e  t h e  Depa r tmen t .  A 

s p e c i f i c  s t a t u t e  c o n t r o l s  o v e r  a g e n e r a l  s t a t u t e  to t h e  e x t e n t  of 

a n y  i n c o n s i s t e n c y .  B r y a n t  v. H a l l  ( 1 9 7 1 ) ,  1 5 7  Mont. 28, 33 ,  482 

P.2d 147 ,  149-150; F i c k e s  v. Mi s sou l a  County ( 1 9 7 0 ) ,  1 5 5  Mont. 

258,  272,  470 P.2d 287,  294; Monarch Lumber Company v. Haggard 



( 1 9 6 1 ) ,  1 3 9  Mont. 105 ,  1 1 4 ,  360 P.2d 794,  798 ;  I n  re S t e v e n s o n ' s  

E s t a t e  ( 1 9 3 0 ) ,  87 Mont. 486,  498,  289 P. 566,  570. 

Of more s i g n i f i c a n c e  i n  t h e  p r e s e n t  case is t h e  Dis t r ic t  

C o u r t ' s  s c o p e  of  j u d i c i a l  r e v i e w .  The g u i d e l i n e s  i n  t h i s  r e g a r d  

a re  p r o v i d e d  by s e c t i o n  2-4-704, MCA, which p r o v i d e s  as f o l l o w s :  

2-4-704. S t a n d a r d s  o f  r e v i e w .  (1) The r e v i e w  
, h a l l  be c o n d u c t e d  b y T h e  c o u r t  w i t h o u t  a j u r y  
.nd s h a l l  be c o n f i n e d  to t h e  r e c o r d .  I n  c a s e s  

o f  a l l e g e d  i r r e g u l a r i t i e s  i n  p r o c e d u r e  b e f o r e  
t h e  a g e n c y  n o t  shown i n  t h e  r e c o r d ,  p roo f  
t h e r e o f  may be t a k e n  i n  t h e  c o u r t .  The c o u r t ,  
upon r e q u e s t ,  s h a l l  h e a r  o r a l  a rgumen t  and 
r e c e i v e  w r i t t e n  b r i e f s .  

" ( 2 )  The c o u r t  may n o t  s u b s t i t u t e  i t s  judgment 
f o r  t h a t  of  t h e  agency  as to  t h e  w e i g h t  of t h e  
e v i d e n c e  on q u e s t i o n s  of  f a c t .  The c o u r t  may 
a f f i r m  t h e  d e c i s i o n  of t h e  agency  or  remand t h e  
case f o r  f u r t h e r  p r o c e e d i n g s :    he c o u r t  may 
r e v e r s e  o r  mod i fy  t h e  d e c i s i o n  i f  s u b s t a n t i a l  
r i g h t s  -- o f t h e  a p p e l l a n t  -- have  b e e n  p r e j u d i c e d  
b e c a u s e  t h e  a d m i n i s t r a t i v e  f i n d i n g s ,  i n f e r e n c e s ,  
c o n c l u s i o n s ,  - o r  d e c i s i o n s  are: 

" ( a )  i n  v i o l a t i o n  of  c o n s t i t u t i o n a l  or s t a t u -  
t o r y  p r o v i s i o n s ;  

" ( b )  i n  e x c e s s  of  t h e  s t a t u t o r y  a u t h o r i t y  of 
t h e  agency ;  

( c )  made upon u n l a w f u l  p r o c e d u r e ;  

" ( d )  a f f e c t e d  by o t h e r  error o f  law; 

" ( e )  c l e a r l y  e r r o n e o u s  i n  v iew of  t h e  r e l i a b l e ,  
p r o b a t i v e ,  and s u b s t a n t i a l  e v i d e n c e  on t h e  whole 
r e c o r d  ; 

" ( f  ) a r b i t r a r y  or c a p r i c i o u s  or c h a r a c t e r i z e d  
b y  a b u s e  o f  d i s c r e t i o n  or c l e a r l y  unwar r an t ed  
e x e r c i s e  of  d i s c r e t i o n ;  or  

" ( g )  b e c a u s e  f i n d i n g s  of  f a c t ,  upon i s s u e s  
e s s e n t i a l  t o  t h e  d e c i s i o n ,  were n o t  made 
a1 t h o u g h  r e q u e s t e d  . I' 
S e p a r a t e  s t a n d a r d s  of  r e v i e w  f o r  STAB d e c i s i o n s  are n o t  

p r o v i d e d  w i t h  t h e  e x c e p t i o n  of s e c t i o n  15-2-303 ( 4  ) which  s t a t e s  

t h a t  t h e  D i s t r i c t  C o u r t  may p e r m i t  a d d i t i o n a l  e v i d e n c e  no t -  

w i t h s t a n d i n g  s e c t i o n  2-4-704(1) ,  MCA. 

T u r n i n g  t o  t h e  d e f a u l t  judgment e n t e r e d  i n  t h e  p r e s e n t  

case, t h e  D i s t r i c t  C o u r t  r e v e r s e d  STAB'S d e t e r m i n a t i o n  and 

g r a n t e d  t h e  r e l i e f  r e q u e s t e d  by t h e  t a x p a y e r  based  on t h e  

D e p a r t m e n t ' s  f a i l u r e  to  answer  or a p p e a r .  T h e r e  is no b a s i s  f o r  

t h i s  judgment  i n  t h e  r e c o r d ,  o t h e r  t h a n  t h e  D e p a r t m e n t ' s  f a i l u r e  



t o  a p p e a r .  However, t h e  f a i l u r e  to a p p e a r  d o e s  n o t  su spend  t h e  

s t a n d a r d s  o f  r ev i ew .  I n  s h o r t ,  t h e  D i s t r i c t  C o u r t  was n o t  

e n t i t l e d  t o  e n t e r  a d e f a u l t  judgment r e v e r s i n g  STAB w i t h o u t  

r e v i e w i n g  t h e  r e c o r d  and comply ing  w i t h  t h e  s t a n d a r d s  of r e v i e w  

c o n t a i n e d  i n  s e c t i o n  2-4-704, MCA. 

The d e f a u l t  judgment e n t e r e d  by t h e  D i s t r i c t  C o u r t  is 

v a c a t e d  and t h i s  case is remanded f o r  f u r t h e r  p r o c e e d i n g s  con- 

s i s t e n t  w i t h  s e c t i o n  2-4-704, MCA, and t h i s  o p i n i o n .  

Ch ie f  J u s t i c e  


