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M r .  Ch i e f  J u s t i c e  F rank  I .  Haswel l  d e l i v e r e d  t h e  O p i n i o n  of t h e  
C o u r t .  

De fendan t  Guy J o h n  A l l i e s  was c o n v i c t e d  of f o u r  c o u n t s  of 

m i t i g a t e d  d e l i b e r a t e  homic ide  f o l l o w i n g  a j u r y  t r i a l  i n  Y e l l o w -  

s t o n e  County D i s t r i c t  C o u r t .  H e  was s e n t e n c e d  to s e r v e  

c o n s e c u t i v e  terms o f  40 y e a r s  impr i sonmen t  on each  c o u n t  i n  t h e  

Montana S t a t e  P r i s o n ,  w i t h o u t  p o s s i b i l i t y  of  p a r o l e .  On December 

31 ,  1979 ,  t h i s  C o u r t  r e v e r s e d  t h e  d e f e n d a n t ' s  c o n v i c t i o n  and 

remanded t h e  case f o r  a new t r i a l .  

On remand t h e  S t a t e  cha rged  t h e  d e f e n d a n t  w i t h  f o u r  c o u n t s  

o f  m i t i g a t e d  d e l i b e r a t e  h o m i c i d e ,  and t h e  d e f e n d a n t  p r o m p t l y  

moved to  s u p p r e s s  c e r t a i n  items of e v i d e n c e .  On A p r i l  21,  1980 ,  

a  h e a r i n g  was h e l d  on t h e  mo t ions  t o  s u p p r e s s  a n  a l l e g e d  s ta te-  

ment  made by t h e  d e f e n d a n t  t o  Ca thy  T e r r y  and p h y s i c a l  e v i d e n c e  

c o n s i s t i n g  o f  .22 c a l i b e r  c a r t r i d g e s  which were s e i z e d  p u r s u a n t  

t o  a n  a l l e g e d  c o n s e n s u a l  s e a r c h  of t h e  d e f e n d a n t ' s  van .  

On J u n e  11, 1980 ,  d e f e n d a n t ' s  mo t ions  to s u p p r e s s  t h e  t w o  

items were g r a n t e d .  The S t a t e  now a p p e a l s  f rom t h e  o r d e r  

s u p p r e s s i n g  t h e  s t a t e m e n t s  and c a r t r i d g e s .  

The f a c t s  r e l e v a n t  to  t h i s  a p p e a l  f o l l o w .  A more d e t a i l e d  

s t a t e m e n t  o f  t h e  f a c t s  of t h i s  c a s e  may be found i n  S t a t e  v. 

A l l i e s  ( 1 9 7 9 ) ,  Mon t . , 606 P.2d 1043 ,  36 S t .Rep .  2352. 

The crimes u n d e r l y i n g  t h e  case t o o k  p l a c e  i n  B i l l i n g s ,  

Montana,  on  November 11, 1976 .  The B i l l i n g s  P o l i c e  Depa r tmen t ,  

i n  i n v e s t i g a t i n g  t h e  crimes, had i d e n t i f i e d  Guy John  A l l i e s  as a 

p e r s o n  who had d e a l t  i n  d r u g s  w i t h  t h e  homic ide  v i c t i m s .  I n  con- 

n e c t i o n  w i t h  t h e  i n v e s t i g a t i o n ,  t h e  d e f e n d a n t  v o l u n t a r i l y  came to 

t h e  p o l i c e  s t a t i o n  fo r  q u e s t i o n i n g  on November 22 and November 

23,  1976 .  Dur ing  t h e  November 23 i n t e r v i e w ,  o f f i c e r s  H i r i s c h i  

and  B e l l  n o t e d  t h a t  A l l i e s  had t r o u b l e  a n s w e r i n g  q u e s t i o n s ,  c o u l d  

n o t  k e e p  names or d a t e s  s t r a i g h t  and was p o s s i b l y  on d r u g s .  

On November 30,  1976 ,  A l l i e s  v o l u n t a r i l y  t o o k  a p o l y g r a p h  

exam. The t e s t  t o o k  a p p r o x i m a t e l y  t h r e e  h o u r s .  By t h e  end of 

t h e  t h r e e  h o u r  p e r i o d ,  d e f e n d a n t  was d e s c r i b e d  a s  " t a l k i n g  to t h e  



walls"  and " c o m p l e t e l y  o u t  of i t . "  

On t h e  morning of  December 9 ,  1976 ,  p o l i c e  o f f i c e r s  a g a i n  

a s k e d  A l l i e s  t o  come t o  t h e  p o l i c e  s t a t i o n .  De fendan t  

v o l u n t a r i l y  p r e s e n t e d  h i m s e l f  a t  t h e  s t a t i o n  a round  11 :00 a . m .  

and was t a k e n  t o  a 1 2 '  x  1 2 '  room on t h e  f o u r t h  f loor .  Here he 

was i s o l a t e d  and q u e s t i o n e d  f o r  a p p r o x i m a t e l y  f o u r  h o u r s  by 

o f f i c e r s  B e l l  and T r i m a r c o .  H e  had n o t  had a n y t h i n g  t o  e a t  b u t  

was u n d e r  t h e  i n f l u e n c e  of a l a r g e  q u a n t i t y  of  drugs--namely,  

methamphetamine ,  t r i a v i l  and morphine .  Bef ore t h e  s e s s i o n  began ,  

B e l l  r e a d  d e f e n d a n t  h i s  Miranda  r i g h t s  o f f  a c a r d ,  and d e f e n d a n t  

s i g n e d  a  w a i v e r  p r i n t e d  on t h e  back of  t h e  c a r d .  

The o f f i c e r s  a t t e m p t e d  to employ a "Mutt  and J e f  f " ,  o r  a 

"mean cop--nice  cop" method o f  i n t e r r o g a t i o n  d u r i n g  t h e  f i r s t  

p a r t  o f  t h e  s e s s i o n .  One of t h e  o f f i c e r s  t e s t i f i e d  t h a t  he  g o t  a 

" l i t t l e  e m o t i o n a l "  d u r i n g  t h e  i n t e r v i e w .  A l l i e s  d e s c r i b e d  t h e  

o f f i c e r s  as g e n e r a l l y  rough ,  h a r s h  and o b n o x i o u s .  Both  o f f i c e r s  

e v e n t u a l l y  t o l d  d e f e n d a n t  t h a t  i f  he needed p s y c h i a t r i c  h e l p ,  it 

was a v a i l a b l e .  H e  was also t o l d  some th ing  was wrong w i t h  t h e  

November 30 p o l y g r a p h  tes t  and t h a t  t h e  o f f i c e r s  knew he w a s  t h e  

m u r d e r e r .  H e  w a s  a c c u s e d  of t h e  crimes on s e v e r a l  o c c a s i o n s ,  and 

t h e  q u e s t i o n i n g  c o n c e n t r a t e d  on how he c o u l d  l i v e  w i t h  h i m s e l f  

a f t e r  c o m m i t t i n g  s u c h  b r u t a l  ac ts .  I n  employ ing  t h i s  " g u i l t  

a s s u m p t i o n "  method o f  i n t e r r o g a t i o n ,  b o t h  o f f i c e r s  f r e e l y  concede  

t h e y  l i e d  to  d e f e n d a n t  a b o u t  what  t h e y  knew of h i s  c o n n e c t i o n  to 

t h e  h o m i c i d e s .  They t o l d  him he had been  p o s i t i v e l y  i d e n t i f i e d  

and  p l a c e d  a t  t h e  s c e n e  of t h e  crime. 

A t  f i r s t  d e f e n d a n t ' s  s t o r y  w a s  c o n s i s t e n t  w i t h  what  he  

had  e a r l i e r  t o l d  D e t e c t i v e  H i r i s c h i .  H e  s a i d  he  was work ing  on 

h i s  van a t  a r e n t e d  g a r a g e  when t h e  h o m i c i d e s  o c c u r r e d  and had 

r e t u r n e d  home a b o u t  1 :00  o r  2:00 p.m. o n  November 11. A f t e r  

a b o u t  t w e n t y  m i n u t e s ,  T r i m a r c o  a d v i s e d  d e f e n d a n t  t h a t  t h e y  d i d  

n o t  b e l i e v e  h i s  s t o r y ,  t h a t  he  was a s u s p e c t  i n  t h e  h o m i c i d e s ,  

t h a t  t h e y  knew he was t h e  k i l l e r ,  and t h a t  he  had p o s i t i v e l y  b e e n  



p l a c e d  a t  t h e  s c e n e  of  t h e  crime. 

Defendan t  t h e n  changed h i s  s t o r y .  H e  s t a t e d  t h a t  he 

had " b l a c k e d  o u t "  a s  he was chang ing  o i l  and "came to" a t  a  g ro-  

c e r y  s t o r e  n e a r  t h e  v i c t i m s '  house .  H e  s a i d  he c o u l d  n o t  

remember where  he was a t  t h e  t i m e  t h e  crimes were commit ted .  

Dur ing  t h e  q u e s t i o n i n g ,  d e f e n d a n t  was shown a  p i c t u r e  of o n e  of 

t h e  v i c t i m s  a s  s h e  was found on November 11. Defendan t  became 

u p s e t  and v e r y  d e p r e s s e d  a t  t h e  i d e a  he c o u l d  have commit ted such  

a n  a c t .  H e  began to  s o b  and t h r e a t e n e d  to c o m m i t  s u i c i d e .  H e  

t o l d  t h e  o f f i c e r s  o f  h i s  heavy d r u g  u s e ;  t h a t  he b e l i e v e d  t h e  

"Space B r o t h e r s "  had l a n d e d  i n  Wyoming and were e x e r t i n g  a n  e v i l  

i n f l u e n c e  o v e r  him; t h a t  he b e l i e v e d  i n  w i t c h c r a f t ;  a n d ,  t h a t  h i s  

ex-wife  was a w i t c h  who had p l a c e d  a n  e v i l  c u r s e  on him. 

Defendan t  s a y s  he was s u f f e r i n g  from d r u g  w i t h d r a w a l  and 

a t  a b o u t  3:00 p.m. a s k e d  f o r  food t o  r e l i e v e  h i s  d i s c o m f o r t .  The 

o f f i c e r s  do n o t  r e c a l l  such  a  r e q u e s t .  A l l i e s  s a i d  he t h o u g h t  he  

needed  p s y c h i a t r i c  h e l p ,  and t h e  o f f i c e r s  e x p r e s s e d  t h e  o p i n i o n  

t h a t  h i s  p rob lem was m e d i c a l  o r  men ta l  r a t h e r  t h a n  c r i m i n a l .  

H o s p i t a l i z a t i o n  a t  Warm S p r i n g s  was men t ioned .  

Dur ing  t h e  i n t e r r o g a t i o n ,  t h e  off icers  t o l d  d e f e n d a n t  

t h e y  were n o t  " t o o  conce rned  w i t h  d r u g s "  r a t h e r ,  t h e y  were 

s e e k i n g  i n £  o r m a t i o n  or e v i d e n c e  p e r t i n e n t  to t h e  homic ides .  They 

s a i d  t h e y  would l i k e  t o  s e a r c h  h i s  house and van f o r  homic ide  

e v i d e n c e ,  and d e f e n d a n t  e x e c u t e d  t h e  f o l l o w i n g  c o n s e n t  t o  s e a r c h :  

" I ,  Guy John  A l l i e s ,  
G I V E  D e t .  B e l l  and T r i m a r c o  WHO HAVE IDENTIFIED 
THEMSELVES AS POLICE OFFICERS FOR THE C I T Y  OF 
BILLINGS, YELLOWSTONE COUNTY, DO HEREBY CONSENT 
TO HAVE THEM SEARCH MY HOME OR PROPERTY LOCATED 
AT 628  No. 1 4  1965  GMC Van B l u e  AND I HAVE ALSO BEEN 
A D V ~ D T H A T I D O N O T H A ~ ~  TOGIVE THESE 
OFFICERS PERMISSION TO SEARCH MY HOME AND 

PROPERTY. I AM G I V I N G  THIS CONSENT WITHOUT ANY 
THREATS OR PRESSURES OF ANY TYPE USED AGAINST 
ME. 

SIGNED: S/Guy J o h n  A l l i e s  

"WITNESS: S/G. B e l l  ADDRESS B i l l i n g s  P o l i c e  
Dept  . 



"WITNESS: S/John T r i m a r c o  ADDRESS B.P.D." 

B e l l  and T r i m a r c o  l e f t  d e f e n d a n t ' s  p r e s e n c e  a b o u t  3 :45 

p.m. and were engaged  i n  s e a r c h i n g  t h e  house  and van f rom a b o u t  

4:00 t o  7:30 p.m. Meanwhile ,  d e f e n d a n t  was l e f t  i n  t h e  f o u r t h  

f l o o r  room. Because  o f  h i s  s u i c i d e  t h r e a t s ,  he  was "watched" by 

O f f i c e r s  Ward and M i l l a r d .  A l l i e s  t e s t i f i e d  t h a t  d u r i n g  t h i s  

t i m e  he  a s k e d  Ward when he would be a l l o w e d  t o  see an  a t t o r n e y  

and t h a t  he  w a s  t o l d  to  w a i t  u n t i l  B e l l  and T r i m a r c o  r e t u r n e d .  

Ward d e n i e d  t h a t  t h i s  o c c u r r e d .  

Dur ing  t h e  a f t e r n o o n ,  b o t h  L t .  Hens l ey  and H a r o l d  H a n s e r ,  

t h e  Y e l l o w s t o n e  County a t t o r n e y ,  had been  p o s t e d  on t h e  p r o g r e s s  of 

t h e  i n t e r r o g a t i o n .  A t  a p p r o x i m a t e l y  4: 1 5  p.m., Hanser  c o n t a c t e d  

D r .  Bryce  H u g h e t t ,  a p s y c h i a t r i s t  employed by t h e  S t a t e .  Hanse r  

i n f o r m e d  him t h e r e  was a s u s p e c t  i n  t h e  h o m i c i d e s  who c o u l d  n o t  

remember where  he had been  when t h e  crimes were commit ted .  H e  

a l so  s a i d  t h e  s u s p e c t  had i n d i c a t e d  a d e s i r e  to s e e  a 

p s y c h i a t r i s t  and a s k e d  H u g h e t t  t o  come down. 

On a r r i v i n g  a t  t h e  s t a t i o n ,  H u g h e t t  was f u r t h e r  b r i e f e d  on  

t h e  s i t u a t i o n  by Hanse r  and L t .  Hens ley .  H u g h e t t ,  who f e l t  he  

was a c t i n g  as a fact  f i n d e r  or a s s i s t a n t  to t h e  i n v e s t i g a t o r  and 

as  a d o c t o r ,  t a l k e d  w i t h  d e f e n d a n t  f rom a p p r o x i m a t e l y  5:00 t o  

6: 00 p.m. H u g h e t t  s t a t e d  t h a t  A l l i e s  was "calm--spoke q u i e t l y  

and  w i l l i n g l y .  'I The major t o p i c s  of  d i s c u s s i o n  were d e f e n d a n t ' s  

p a s t ,  p a r t i c u l a r l y  h i s  d r u g  abuse  p rob l em,  and t h e  h o m i c i d e s .  

Dur ing  t h e  i n t e r v i e w ,  H u g h e t t  s u g g e s t e d  t h a t  sodium a m y t a l ,  a 

h y p n o t i c  d r u g ,  m i g h t  allow A l l i e s  to remember where  he  had b e e n  

d u r i n g  h i s  November 11 b l a c k o u t .  

A f t e r  t h e  i n t e r v i e w  by  D r .  H u g h e t t ,  B e l l  and T r i m a r c o  

r e t u r n e d  f rom s e a r c h i n g  d e f e n d a n t ' s  house  and van .  They had 

found  d r u g s  a t  h i s  house  and a number of  . 2 2  c a l i b e r  c a r t r i d g e s  

i n  t h e  van .  A l l i e s  w a s  a r r e s t e d  f o r  p o s s e s s i o n  of d a n g e r o u s  

d r u g s  and p l a c e d  i n  j a i l .  A t  t h e  d e f e n d a n t ' s  p r e l i m i n a r y  h e a r i n g  

i n  j u s t i c e  c o u r t  on December 1 0 ,  1976 ,  he  a sked  t o  see an  a t to r -  



ney  and w a s  t o l d  t h a t  an  a t t o r n e y  c o u l d  be a p p o i n t e d  o n l y  i n  

D i s t r i c t  C o u r t  and t h a t  one  would be a p p o i n t e d  upon h i s  

a p p e a r a n c e  i n  t h a t  c o u r t .  

A f t e r  a n  i n t e r v i e w  w i t h  H a r o l d  H a n s e r ,  t h e  d e f e n d a n t  

a g r e e d  to  a sodium a m y t a l  i n j e c t i o n .  The n e x t  day  A l l i e s  w a s  

t r a n s p o r t e d  t o  t h e  p s y c h i a t r i c  ward a t  Deacones s  H o s p i t a l .  T h a t  

e v e n i n g ,  a f t e r  h e a r i n g  s t r a n g e  n o i s e s  f rom d e f e n d a n t ' s  room, a 

g u a r d  e n t e r e d  and found  d e f e n d a n t  c rouched  on t h e  bed ,  s o b b i n g  

and  s a y i n g ,  "The D e v i l  w a n t s  m e  to h u r t  you." The gua rd  

c o n t r o l l e d  t h e  s i t u a t i o n  by h a v i n g  A l l i e s  p r a y .  S h o r t l y  a f t e r  

t h i s  i n c i d e n t ,  t h e  d e f e n d a n t  was i n j e c t e d  w i t h  sod ium a m y t a l  and 

i n t e r r o g a t e d .  A l l i e s  made s e v e r a l  i n c r i m i n a t i n g  s t a t e m e n t s  

d u r i n g  t h e  a m y t a l  i n t e r v i e w  and was conv inced  t o  c o n f e s s  t h e  n e x t  

d a y  by  D r .  H u g h e t t .  

On December 1 3 ,  1976 ,  d e f e n d a n t  was cha rged  w i t h  f o u r  

c o u n t s  of  d e l i b e r a t e  homic ide .  A l l i e s  w a s  t r a n s p o r t e d  to t h e  

maximum s e c u r i t y  u n i t  of  W a r m  S p r i n g s  S t a t e  H o s p i t a l  on  December 

23,  1976 ,  where  he  remained  f o r  a p p r o x i m a t e l y  s i x  weeks .  Dur ing  

t h i s  p e r i o d  d e f e n d a n t ' s  g i r l f r i e n d ,  Cathy T e r r y ,  v i s i t e d  him 

f r e q u e n t l y .  On e a c h  o c c a s i o n  s h e  e x t e n s i v e l y  q u e s t i o n e d  t h e  

d e f e n d a n t  on h i s  i n v o l v e m e n t  i n  t h e  h o m i c i d e s .  I n  a  d e p o s i t i o n  

t a k e n  by t h e  Y e l l o w s t o n e  County a t t o r n e y  i n  1977 ,  s h e  s t a t e d  t h a t  

t h e  d e f e n d a n t  t o l d  h e r  on one  o c c a s i o n  t h a t  he  " t h o u g h t  he  was 

i n v o l v e d .  H e  s a i d  he  d i d  n o t  know how. H e  d i d  n o t  know why. 

Bu t  he  t h o u g h t  he had used h i s  own gun t o  s h o o t  ." 
F o l l o w i n g  d e f e n d a n t ' s  s t a y  a t  W a r m  S p r i n g s ,  h i s  m o t i o n  to 

s u p p r e s s  t h e  c o n f e s s i o n  g i v e n  to  t h e  p o l i c e  and t h e  e v i d e n c e  to 

which  it l e d  w a s  d e n i e d  by t h e  D i s t r i c t  C o u r t .  The t r i a l  w a s  

commenced and he w a s  c o n v i c t e d  of f o u r  c o u n t s  of m i t i g a t e d  d e l i -  

b e r a t e  h o m i c i d e .  T h i s  C o u r t  r e v e r s e d  on a p p e a l  b a s i c a l l y  f i n d i n g  

t h a t  t h e  c o n f e s s i o n  was i n v o l u n t a r y  due  t o  p s y c h o l o g i c a l  c o e r c i o n  

and  t h a t  it was o b t a i n e d  i n  c o n t r a v e n t i o n  of d e f e n d a n t ' s  r i g h t  t o  

c o u n s e l .  The d e f e n d a n t  was e n t i t l e d  to s u p p r e s s i o n  of h i s  invo- 



l u n t a r y  c o n f e s s i o n  and a l l  e v i d e n c e  o b t a i n e d  as a r e s u l t  of t h e  

c o n f e s s i o n  unde r  t h e  " f r u i t  of t h e  p o i s o n o u s  tree" d o c t r i n e .  

Upon remand, t h e  d e f e n d a n t  i m m e d i a t e l y  moved t o  s u p p r e s s  

t h e  .22 c a l i b e r  c a r t r i d g e s  and t h e  a l l e g e d  s t a t e m e n t  made to 

C a t h y  T e r r y  d u r i n g  d e f e n d a n t ' s  i n c a r c e r a t i o n  a t  W a r m  S p r i n g s .  

The a l l e g e d  s t a t e m e n t  was n o t  i n t r o d u c e d  i n  t h e  f i r s t  t r i a l  as a 

r e s u l t  o f  a s t i p u l a t i o n  e n t e r e d  i n t o  be tween  t h e  Y e l l o w s t o n e  

County  A t t o r n e y  and t h e  d e f e n s e  c o u n s e l .  The coun ty  a t t o r n e y  

a g r e e d  n o t  t o  a t t e m p t  t o  i n t r o d u c e  t h e  s t a t e m e n t  i f  d e f e n s e  coun- 

s e l  would n o t  p u r s u e  h i s  t h e o r y  of a common-law m a r r i a g e  be tween  

t h e  d e f e n d a n t  and Ca thy  T e r r y .  

I n  a d d i t i o n  t o  t h e  f a c t s  p r e v i o u s l y  s t a t e d ,  t h e  

Y e l l o w s t o n e  County D i s t r i c t  C o u r t  a lso  c o n s i d e r e d  t e s t i m o n y  con- 

c e r n i n g  t h e  d e f e n d a n t ' s  m e n t a l  c o n d i t i o n  i n  t h e  1980 s u p p r e s s i o n  h e a r i n g .  

D r .  Hughe t t  t e s t i f i e d  t h a t  on t h e  b a s i s  of wha t  he  had 

b e e n  t o l d  p r i o r  to  h i s  d i s c u s s i o n  w i t h  A l l i e s  on December 9  and 

o n  t h e  b a s i s  of  t h e  d i s c u s s i o n  i t s e l f ,  t h e  d e f e n d a n t  " c o u l d  

v o l u n t a r i l y  and w i t h  knowledge waive  h i s  r i g h t s  and g i v e  pe r -  

m i s s i o n  f o r  t h e  s e a r c h , "  i n  h i s  e x p e r t  o p i n i o n .  

The d e t e c t i v e s ,  T r i m a r c o  and B e l l ,  t e s t i f i e d  t h a t  A l l i e s  

a p p e a r e d  t o  be normal  p h y s i c a l l y ,  r a t i o n a l ,  and n o t  u n d e r  t h e  

i n f l u e n c e  o f  a l c o h o l  or d r u g s .  Two o t h e r  p o l i c e  o f f i c e r s  who saw 

t h e  d e f e n d a n t  b r i e f l y  d u r i n g  t h e  i n t e r r o g a t i o n  s u b m i t t e d  s imi la r  

t e s t i m o n y .  

I n  a d d i t i o n ,  t h e  Dis t r ic t  C o u r t  c o n s i d e r e d  t e s t i m o n y  con- 

c e r n i n g  t h e  d e f e n d a n t ' s  m e n t a l  c o n d i t i o n  a t  t h e  t i m e  of t h i s  

i n t e r r o g a t i o n  which c o n t r a d i c t s  t h e  t e s t i m o n y  of D r .  Hughe t t .  

D e t e c t i v e  B e l l  s t a t e d  t h a t  he  b e l i e v e d  t h e  d e f e n d a n t  was " n o t  

v e r y  s t a b l e  m e n t a l l y "  a t  t h e  t i m e  of t h e  i n t e r r o g a t i o n ,  ba sed  on  

h i s  s t a t e m e n t s  c o n c e r n i n g  w i t c h c r a f t  and h i s  " b l a c k o u t s .  " B e l l  

f i l e d  a w r i t t e n  r e p o r t  on December 12 ,  1976 ,  t h a t  t h e  d e f e n d a n t  

was m e n t a l l y  u n s t a b l e  and a d m i t t e d  t h a t  it was a " p r e t t y  rare  

o c c a s i o n "  f o r  him to n o t e  a  m e n t a l  c o n d i t i o n .  



C o n s i d e r a b l e  p s y c h i a t r i c  t e s t i m o n y  was a l s o  p r e s e n t e d  to 

t h e  D i s t r i c t  C o u r t .  D r .  R ich  t e s t i f i e d  t h a t  he  b e l i e v e d  t h a t  t h e  

d e f e n d a n t  was " i n v o l v e d  i n  m u l t i p l e  d r u g  a b u s e "  d u r i n g  t h e  t i m e  

s u r r o u n d i n g  December 9 ,  ba sed  on i n f e c t e d  n e e d l e  marks and t h e  

q u a n t i t y  and q u a l i t y  of d r u g s  and p a r a p h e r n a l i a  d i s c o v e r e d  i n  t h e  

s e a r c h  of  d e f e n d a n t ' s  van and r e s i d e n c e .  H e  a lso  s t a t e d  t h a t  he  

had  d i a g n o s e d  d e f e n d a n t ' s  c o n d i t i o n  as a " B o r d e r l i n e  P e r s o n a l i t y  

D i s o r d e r " ,  and t h a t  " [ e l v e n  i n  t h e  a b s e n c e  of d r u g  abuse  and /o r  

d r u g  dependence ,  s u c h  a p e r s o n  w i t h  t h i s  t y p e  of  p e r s o n a l i t y  

d i s o r d e r  h a s  d i f f i c u l t i e s  w i t h  judgment ,  l ong - t e rm  p l a n n i n g ,  and 

w i t h  u n d e r s t a n d i n g  t h e  n a t u r a l  r e s u l t s  of h i s  own b e h a v i o r  or  

d e c i s i o n s . "  H e  c o n c l u d e d  t h a t  A l l i e s  "was n o t  c a p a b l e  of u s i n g  

good judgment t o  make a d e c i s i o n  to  s i g n  a w a i v e r  to allow h i s  

p r o p e r t y  t o  be s e a r c h e d . "  D r .  Rich also t e s t i f i e d  t h a t  A l l i e s v  

p r o b a b l e  d r u g  a b u s e  was n o t  i n c o n s i s t e n t  w i t h  t h e  d e t e c t i v e s '  

t e s t i m o n y  t h a t  he  a p p e a r e d  normal  be tween  t h e  p e r i o d  of 1 1 : O O  

a . m .  and 3:45 p .m.  o n  December 9 ,  1976.  K a t h e r i n e  G a l l a g h e r ,  a 

c l i n i c a l  p s y c h o l o g i s t  employed a t  Warm S p r i n g s ,  p r e p a r e d  a 

p s y c h o l o g i c a l  e v a l u a t i o n  of  t h e  d e f e n d a n t .  She conc luded  t h a t  

A l l i e s  w a s  " s u f f e r i n g  f rom m e n t a l  i l l n e s s ;  namely  s c h i z o p h r e n i a ,  

p a r a n o i d  t y p e ,  - and f rom h i s  a p p a r e n t  d r u g  a d d k t i o n . "  H e r  test i -  

mony i n d i c a t e s  t h a t  A l l i e s  was u n a b l e  t o  f o l l o w  t h r o u g h  w i t h  h i s  

d e c i s i o n s  or make h i s  n e e d s  or wan t s  known--"he was e a s i l y  l e d . "  

Mrs. G a l l a g h e r  s t a t e d  t h a t  t h e  d e f e n d a n t  would n o t  have  been  able 

t o  wa ive  h i s  c o n s t i t u t i o n a l  r i g h t s  i n  a knowing,  i n t e l l i g e n t  or 

v o l u n t a r y  f a s h i o n  i n  s i g n i n g  a c o n s e n t  t o  s e a r c h  c o n s i d e r i n g  h i s  

m e n t a l  i l l n e s s ,  e v e n  w i t h o u t  c o e r c i o n  o r  d r u g  dependence .  She 

f u r t h e r  s t a t e d  t h a t  t h e  s t r e s s f u l  s i t u a t i o n  a t  t h e  p o l i c e  s t a t i o n  

would have  made him more d i s t u r b e d  t h a n  he  m i g h t  have  o r d i n a r i l y  

b e e n .  A n o t h e r  p s y c h i a t r i c  e x p e r t ,  D r .  A l e x a n d e r ,  b a s i c a l l y  con- 

c u r r e d  w i t h  M r s .  G a l l a g h e r ' s  t e s t i m o n y ,  and added t h a t  con- 

s i d e r i n g  t h e  a u t h o r i t a t i v e  e n v i r o n m e n t  of  t h e  p o l i c e  s t a t i o n  

i n t e r r o g a t i o n  and t h e  a c c u s a t o r y  n a t u r e  of  t h e  q u e s t i o n i n g ,  



A l l i e s  would f e e l  t h r e a t e n e d  t o  a  r e a s o n a b l e  p s y c h i a t r i c  

c e r t a i n t y .  

J u d g e  Luedke e n t e r e d  h i s  o r d e r s  s u p p r e s s i n g  t h e  .22 

c a l i b e r  c a r t r i d g e s  and t h e  a l l e g e d  s t a t e m e n t  made to Ca thy  T e r r y  

on  J u n e  11, 1980 .  H e  found t h a t  t h e  p r o s e c u t i o n  had n o t  

s u s t a i n e d  i ts bu rden  of  p r o v i n g  t h a t  t h e  w r i t t e n  c o n s e n t  to 

s e a r c h  was g i v e n  v o l u n t a r i l y .  I t  w a s  a lso  d e t e r m i n e d  t h a t  t h e  

a l l e g e d  s t a t e m e n t  made t o  Ca thy  T e r r y  was i n a d m i s s i b l e  u n d e r  t h e  

"cat  o u t  of  t h e  bag" d o c t r i n e .  

W e  c o n s i d e r  t h e  f o l l o w i n g  i s s u e s  on a p p e a l :  

1. Whether  t h e  D i s t r i c t  C o u r t  e r r e d  i n  f i n d i n g  t h e  w r i t -  

t e n  c o n s e n t  to  s e a r c h  e x e c u t e d  by t h e  d e f e n d a n t  on December 9 ,  

1976  i n v o l u n t a r y ?  

2. Whether  t h e  Dis t r ic t  C o u r t  e r r e d  i n  c o n c l u d i n g  t h a t  

d e f e n d a n t ' s  a d m i s s i o n  to  Ca thy  T e r r y  mus t  be s u p p r e s s e d  u n d e r  t h e  

" ca t  o u t  o f  t h e  bag" d o c t r i n e ?  

W e  f i r s t  a d d r e s s  t h e  i s s u e  of w h e t h e r  t h e  Dis t r ic t  C o u r t  

e r r e d  i n  s u p p r e s s i n g  t h e  .22 c a l i b e r  c a r t r i d g e s  which were d i s c o -  

v e r e d  upon a  s e a r c h  conduc t ed  w i t h  t h e  w r i t t e n  c o n s e n t  of t h e  

d e f e n d a n t .  

" I t  is w e l l  s e t t l e d  u n d e r  t h e  F o u r t h  and 
F o u r t e e n t h  Amendments t h a t  a s e a r c h  conduc t ed  
w i t h o u t  a  w a r r a n t  i s s u e d  upon p r o b a b l e  c a u s e  is 
' p e r  se u n r e a s o n a b l e  . . . s u b j e c t  o n l y  t o  a few 
s p e c i f i c a l l y  e s t a b l i s h e d  and w e l l  d e l i n e a t e d  
e x c e p t i o n s . '  Katz  v .  Un i t ed  S t a t e s ,  389 U.S. 
347,  357.  . . [Olne  of t h e  s p e c i f i c a l l y  
e s t a b l i s h e d  e x c e p t i o n s  . . . is a s e a r c h  con- 
d u c t e d  p u r s u a n t  t o  c o n s e n t  . . ." S c h n e c k l o t h  v. 
Bus tamonte  ( 1 9 7 3 ) ,  412 U.S. 218,  219,  93  S.Ct .  
2041,  2043-2044, 36 L.Ed.2d 854,  858.  

P u r s u a n t  t o  S c h n e c k l o t h ,  when t h e  p r o s e c u t i o n  s e e k s  t o  r e l y  upon con- 

s e n t  to  j u s t i f y  t h e  l a w f u l n e s s  of a s e a r c h ,  it h a s  t h e  bu rden  of 

p r o v i n g  t h a t  t h e  c o n s e n t  w a s  f r e e l y  and v o l u n t a r i l y  g i v e n .  The 

t e s t  a p p l i e d  t o  d e t e r m i n e  t h e  v o l u n t a r i n e s s  of c o n s e n t  to s e a r c h  

is t h e  same as a p p l i e d  to  d e t e r m i n e  t h e  v o l u n t a r i n e s s  of a 

c o n f e s s i o n .  " I n  d e t e r m i n i n g  w h e t h e r  a d e f e n d a n t ' s  w i l l  was ove r -  

b o r n e  i n  a p a r t i c u l a r  case, t h e  [ U n i t e d  S t a t e s  Supreme] C o u r t  h a s  



a s s e s s e d  t h e  t o t a l i t y  o f  t h e  c i r c u m s t a n c e s - - b o t h  t h e  c h a r a c -  

t e r i s t i c s  o f  t h e  a c c u s e d  and t h e  d e t a i l s  of  t h e  i n t e r r o g a t i o n . "  

I n  l o o k i n g  to  t h e  f a c t u a l  c i r c u m s t a n c e s  s u r r o u n d i n g  t h e  

c o n f e s s i o n ,  a c o u r t  mus t  assess t h e  p s y c h o l o g i c a l  impac t  on t h e  

a c c u s e d  and e v a l u a t e  t h e  l e g a l  s i g n i f i c a n c e  of  how t h e  accused  

r e a c t e d .  S c h n e c k l o t h ,  412 U.S. a t  226,  9 3  S .C t .  a t  2047,  36 

S i n c e  t h e  t e s t  a p p l i e d  to  d e t e r m i n i n g  t h e  v o l u n t a r i n e s s  of 

a c o n f e s s i o n  and t h e  v o l u n t a r i n e s s  of c o n s e n t  t o  s e a r c h  are t h e  

same, t h i s  C o u r t ' s  d e c i s i o n  i n  A l l i e s  - I s h o u l d  c o n t r o l  t h e  d i s p o -  

s i t i o n  of  t h i s  i s s u e .  I n  d i s c u s s i n g  t h e  i n v o l u n t a r i n e s s  of 

A l l i e s '  c o n f e s s i o n  t h i s  C o u r t  s t a t e d :  

"Whether  o r  n o t  d e f e n d a n t  was ' i n  c u s t o d y '  d u r i n g  t h e  
December 9  i n t e r r o g a t i o n  by O f f i c e r s  B e l l  and 
T r i m a r c o  is n o t  p e r t i n e n t  to a d e t e r m i n a t i o n  of 
w h e t h e r  h i s  u l t i m a t e  c o n f e s s i o n  was v o l u n t a r y  and 
t h u s  a d m i s s i b l e .  The c i r c u m s t a n c e s  of t h a t  s e s s i o n  
a re ,  however ,  r e l e v a n t  as c o e r c i v e  f a c t o r s  which 
f i g u r e  i n  d e t e r m i n i n g  i f ,  i n  t h e  t o t a l i t y  of 
c i r c u m s t a n c e s ,  t h e  c o n f e s s i o n  is v o l u n t a r y .  Many of 
t h e  f a c t o r s  have  been  j u d i c i a l l y  condemned as c o e r -  
c i v e  i n  n a t u r e .  S e e  g e n e r a l l y  Mi randa ,  384 U.S. a t  
445-58, 86 S .C t .  a t  1612-19, 1 6  L.Ed.2d a t  707-14. 
These  fac tors  i n c l u d e  keep ing  t h e  s u s p e c t  incom- 
municado  i n  a small room; i s o l a t i n g  t h e  s u s p e c t  i n  a 
h o s t i l e  p o l i c e  e n v i r o n m e n t ;  t h e  mean cop--nice  cop  
i n t e r r o g a t i o n  t e c h n i q u e  ; a n d ,  t h e  g u i l t  a s s u m p t i o n  
t e c h n i q u e  o f  i n t e r r o g a t i o n .  The f a c t o r s  do  n o t ,  of  
t h e m s e l v e s ,  r e n d e r  t h e  c o n f e s s i o n  i n v o l u n t a r y ;  t h e y  
mus t  m e r e l y  be c o n s i d e r e d  i n  t h e  t o t a l i t y  of 
c i r c u m s t a n c e s .  The e f f e c t  of mos t  of t h e  above 
v a r i a b l e s  and i n t e r r o g a t i o n  t e c h n i q u e s  on t h e  f i n a l  
c a l c u l u s  is d i m i n i s h e d  by t h e  t i m e  l a g  be tween  t h e  
i n i t i a l  q u e s t i o n i n g  on December 9  and t h e  c o n f e s s i o n .  
A l s o  e n t e r i n g  i n t o  o u r  a n a l y s i s  is t h e  f a c t  t h a t ,  f o r  
t h e  most p a r t ,  t h e  a b o v e - d e s c r i b e d  c i r c u m s t a n c e s  and 
me thods  were n o t  r e p e a t e d  a f t e r  December 9. 

"Two v a r i a b l e s  weigh h e a v i l y  i n  o u r  c o n s i d e r a t i o n .  
The f i r s t ,  l y i n g  t o  d e f e n d a n t  a b o u t  how much is 
known a b o u t  h i s  i nvo lvemen t  i n  t h e  crimes, is pa r -  
t i c u l a r l y  r e p u l s i v e  to and t o t a l l y  i n c o m p a t i b l e  w i t h  
t h e  c o n c e p t s  of  due  p r o c e s s  embedded i n  t h e  f e d e r a l  
and s t a t e  c o n s t i t u t i o n s .  The e f f e c t  is p a r t i c u l a r l y  
c o e r c i v e  and i n  t h i s  case is n o t  l e s s e n e d  by t h e  t i m e  
l a g  between t h e  i n i t i a l  i n t e r r o g a t i o n  and t h e  
con£  ess i o n .  

"The second  f a c t o r  to  which w e  g i v e  w e i g h t  is t h e  
' s u b t l e '  p s y c h o l o g i c a l  p r e s s u r e  which was e x e r t e d  on 

A l l i e s  f rom t h e  t i m e  he f i r s t  t a l k e d  w i t h  B e l l  and 
T r i m a r c o  u n t i l  t h e  t i m e  he c o n f e s s e d .  The p r e s s u r e  



of  which w e  s p e a k  l i e s  i n  l e a d i n g  d e f e n d a n t  t o  
b e l i e v e  h i s  p rob l em w a s  ' m e d i c a l  o r  p s y c h i a t r i c  
r a t h e r  t h a n  c r i m i n a l .  ' I t  began on December 9  when 
B e l l  and T r i m a r c o  gave  d e f e n d a n t  t h e i r  o p i n i o n  a b o u t  
h i s  s i t u a t i o n  and t o l d  him he c o u l d  g e t  h e l p ,  
p o s s i b l y  a t  W a r m  S p r i n g s .  The p r e s s u r e  was k e p t  up, 
and t h e  i d e a  t h a t  h i s  p rob l em was p s y c h o l o g i c a l  was 
r e i n f o r c e d  l a t e r  on t h e  9 t h  i n  t h e  i n i t i a l  c o n t a c t  
w i t h  D r .  Hughe t t . "  606 P.2d a t  1050-1051, 36 S t .Rep .  
a t  2361-2362. 

I n  a d d i t i o n  to  t h e  e v i d e n c e  of  t h e  p o l i c e  p r o c e d u r e s  u t i -  

l i z e d  on December 9 ,  1976 ,  t h e  D i s t r i c t  C o u r t  a l s o  w a s  p r e s e n t e d  

w i t h  e x t e n s i v e  t e s t i m o n y  r e l a t e d  to t h e  d e f e n d a n t ' s  m e n t a l  con- 

d i t i o n  a t  t h e  t i m e  he e x e c u t e d  t h e  w r i t t e n  c o n s e n t  to s e a r c h .  

A s  p r e v i o u s l y  d i s c u s s e d ,  t h e  e x p e r t  t e s t i m o n y  of s e v e r a l  

p s y c h i a t r i s t s  r e v e a l s  t h a t  even  a b s e n t  t h e  c o e r c i v e  a s p e c t s  of 

t h e  i n t e r r o g a t i o n  and t h e  d e f e n d a n t ' s  d r u g  d e p e n d e n c e ,  t h e r e  is 

d o u b t  t h a t  t h e  d e f e n d a n t  was c a p a b l e  of  v o l u n t a r i l y  and knowing ly  

c o n s e n t i n g  t o  t h e  s e a r c h .  T h i s  t e s t i m o n y  r e v e a l s  t h a t  t h e  de fen -  

d a n t  w a s  s u f f e r i n g  f rom a m e n t a l  d i s o r d e r  which may have  p r e -  

v e n t e d  him from making a r a t i o n a l  d e c i s i o n  to waive h i s  c o n s t i t u -  

t i o n a l  r i g h t s .  T h i s  c o n d i t i o n  a l s o  was n o t  c o m p l e t e l y  unknown t o  

t h e  B i l l i n g s  P o l i c e  Depa r tmen t .  On November 30,  1976 ,  A l l i e s  

became " s q u i r r e l y "  d u r i n g  a  p o l y g r a p h  e x a m i n a t i o n  and by t h e  end 

o f  t h e  i n t e r v i e w  he was " t a l k i n g  to t h e  wal ls"  and was 

" c o m p l e t e l y  o u t  of it ." On December 9 ,  1976 ,  p r i o r  to c o n s e n t i n g  

t o  t h e  s e a r c h ,  he t o l d  t h e  o f f i c e r s  of h i s  heavy  d r u g  u s e ;  t h a t  

h e  b e l i e v e d  t h e  "Space  B r o t h e r s "  had l a n d e d  i n  Wyoming and were 

e x e r t i n g  an  e v i l  i n f l u e n c e  o v e r  him; t h a t  he  b e l i e v e d  i n  

w i t c h c r a f t ;  and ,  t h a t  h i s  ex-wi fe  was a  w i t c h  who had p l a c e d  on 

e v i l  c u r s e  on him. F u r t h e r m o r e ,  a f  t e r  t h e  i n t e n s e  i n t e r r o g a t i o n  

and t h e  u s e  of  t h e  p r e v i o u s l y  condemned p o l i c e  t e c h n i q u e s ,  t h e  

d e f e n d a n t  became v e r y  d e p r e s s e d ,  began  t o  s o b ,  and t h r e a t e n e d  to 

commit s u i c i d e .  

I n  c o n t r a s t  t o  t h e  t e s t i m o n y  of  D r .  R i ch ,  D r .  A l e x a n d e r  

and Mrs. G a l l a g h e r ,  s e v e r a l  p o l i c e  o f f i c e r s  and D r .  H u g h e t t  

t e s t i f i e d  t h a t  t h e  d e f e n d a n t  appea red  t o  be r a t i o n a l  and normal  

p h y s i c a l l y .  I t  is t h e  S t a t e ' s  p o s i t i o n  t h a t  t h e  Dis t r ic t  C o u r t  



c o m p l e t e l y  i g n o r e d  t h e  t e s t i m o n y  of t h e  p o l i c e  o f f i c e r s  and D r .  

H u g h e t t .  I t  is a s s e r t e d  t h a t  t h e s e  w i t n e s s e s  were  t h e  o n l y  

p e o p l e  who were i n  c o n t a c t  w i t h  A l l i e s  on t h e  d a t e  i n  q u e s t i o n  

and a s  a c o n s e q u e n c e ,  t h e i r  t e s t i m o n y  s h o u l d  be g i v e n  con- 

s i d e r a b l e  w e i g h t .  The p r o s e c u t i o n  c o n t e n d s  t h a t  t h e  D i s t r i c t  

C o u r t  abused  i ts d i s c r e t i o n  i n  n o t  a t t a c h i n g  g r e a t  w e i g h t  to 

D r .  H u g h e t t ' s  t e s t i m o n y ,  s i n c e  he  was t h e  o n l y  m e d i c a l  e x p e r t  t o  

come i n  c o n t a c t  w i t h  t h e  d e f e n d a n t  on December,  9, 1 9 7 9 .  

P r i o r  t o  d i s c u s s i n g  t h e  s t a n d a r d  of r e v i e w ,  it is 

w o r t h w h i l e  t o  n o t e  t h a t  a  d e f e n d a n t ' s  m e n t a l  c o n d i t i o n  a t  t h e  

t i m e  o f  e x e c u t i n g  a c o n s e n t  t o  s e a r c h  is a f a c t o r  to be con- 

s i d e r e d  i n  t h e  t o t a l i t y  of t h e  c i r c u m s t a n c e s .  A s  was s t a t e d  i n  

S c h n e c k l o t h :  

" J u s t  as was t r u e  w i t h  c o n f e s s i o n s ,  t h e  r e q u i r e -  
ment  of  a ' v o l u n t a r y '  c o n s e n t  r e f l e c t s  a f a i r  
a c m ~ ~ a f a t i o n  of  t h e  c o n s t i t u t i o n a l  r e q u i r e m e n t s  
i n v o l v e d .  I n  examin ing  a l l  t h e  s u r r o u n d i n g  cir- 
c u m s t a n c e s  to d e t e r m i n e  i f  i n  f a c t  t h e  c o n s e n t  
t o  s e a r c h  was c o e r c e d ,  a c c o u n t  must  be t a k e n  of 
s u b t l y  c o e r c i v e  p o l i c e  q u e s t i o n s ,  as w e l l  a s  t h e  
p o s s i b l y  v u l n e r a b l e  s u b j e c t i v e  s t a t e  of t h e  pe r -  
s o n  who c o n s e n t s .  Those s e a r c h e s  t h a t  are t h e  
p r o d u c t  of p o l i c e  c o e r c i o n  can  t h u s  be f i l t e r e d  
o u t  w i t h o u t  unde rmin ing  t h e  c o n t i n u i n g  v a l i d i t y  
o f  c o n s e n t  s e a r c h e s .  I n  sum, t h e r e  is no r e a s o n  
f o r  u s  to d e p a r t  i n  t h e  a r e a  of c o n s e n t  
s e a r c h e s ,  f rom t h e  t r a d i t i o n a l  d e f i n i t i o n  of 
' v o l u n t a r i n e s s .  ' I 1  412 U.S. a t  229, 93  S .Ct .  a t  
2048-2049, 36 L.Ed.2d a t  864. 

T u r n i n g  t o  t h e  s t a n d a r d  of  r e v i e w  i n  t h e  p r e s e n t  a p p e a l ,  

w e  r e i t e r a t e  o u r  d i s c u s s i o n  i n  A l l i e s  - I: 

" I n  r e v i e w i n g  s u p p r e s s i o n  p r o c e e d i n g s ,  w e  a r e  
g o v e r n e d  by t h e  f o l l o w i n g  w e l l - s e t t l e d  
p r i n c i p l e s  : 

"'When a  mo t ion  to  s u p p r e s s  is p r e s e n t e d  to a 
t r i a l  c o u r t ,  i ts  a n a l y s i s  of t h e  e v i d e n c e  pre -  
s e n t e d  a t  t h e  p r e t r i a l  h e a r i n g  must  f o c u s  on 
w h e t h e r  i m p e r m i s s i b l e  p r o c e d u r e s  were  f o l l o w e d  
by  law e n f o r c e m e n t  a u t h o r i t i e s .  The bu rden  of 
p r o o f  of  v o l u n t a r i n e s s  is upon t h e  S t a t e ,  and it 
i s  r e q u i r e d  t o  p r o v e  v o l u n t a r i n e s s  by a p re -  
p o n d e r a n c e  of  t h e  e v i d e n c e  b u t  n o t  beyond a  
r e a s o n a b l e  d o u b t .  [ C i t a t i o n s  o m i t t e d .  ] ' S t a t e  
v .  Smi th  ( 1 9 7 4 ) ,  1 6 4  Mont. 334,  338,  523  P.2d 
95 ,  97 ;  s e e  a l s o  Lego v. Twomey ( 1 9 7 2 ) ,  404 U.S. 
477,  92 S . C t .  619,  30 L.Ed.2d 618.  



" 'The q u e s t i o n  of v o l u n t a r i n e s s  l a r g e l y  depends  
upon t h e  f a c t s  of e ach  c a s e ,  no s i n g l e  f a c t  
b e i n g  d i s p o s i t i v e  . . . The d e t e r m i n a t i o n  of 
v o l u n t a r i n e s s ,  r a t h e r ,  d e p e n d s  upon t h e  " t o t a l i t y  
o f  t h e  c i r c u m s t a n c e s  ." [ C i t a t i o n s  o m i t t e d .  I '  
S t a t e  v. Lenon ( 1 9 7 7 ) ,  174  Mont. 264,  570 P.2d 
901,  906,  . . . see a l s o  Greenwald v .  Wiscons in  
( 1 9 6 8 ) ,  390 U.S. 519 ,  88 S .C t .  1152 ,  20 L.Ed.2d 77 ;  
G a l l e g o s  v.  C o l o r a d o  ( 1 9 6 2 ) ,  370 U.S. 49 ,  82 S .C t .  
1209 ,  8  L.Ed.2d 325,  87  ALR2d 614; S t a t e  v. Luce ro  
( 1 9 6 8 ) ,  1 5 1  Mont. 531,  538,  445  P.2d 731,  735.  

"We emphas i ze  t h a t  t h e  i s s u e  of v o l u n t a r i n e s s  is 
a  f a c t u a l  o n e  a d d r e s s e d  t o  t h e  d i s c r e t i o n  of t h e  
t r i a l  c o u r t .  S t a t e  v. Whi te  ( 1 9 6 5 ) ,  146  Mont. 

226,  234-35, 405 P.2d 761,  c e r t .  d e n i e d  384 
U.S. 1023 ,  86  S .C t .  1955 ,  1 6  L.Ed.2d 1026.  W e  do  
n o t  s i t  a s  triers of f a c t ;  n o r  do  w e  l i g h t l y  
d i s t u r b  t h e  t r i a l  c o u r t ' s  d e c i s i o n .  

"Smi th  and Lenon make it c l e a r  t h a t  t h e  s t a n -  
d a r d  t o  be a p p l i e d  by t h e  t r i a l  judge on a 
s u p p r e s s  i o n  of  admis s  i o n s  q u e s t i o n  is 
' p r e p o n d e r a n c e  o f  t h e  e v i d e n c e ' ,  b u t  when t h e  
same q u e s t i o n  comes t o  u s  on a p p e a l  t o  t h e  cre- 
d i b i l i t y  of  t h e  w i t n e s s e s  and t h e  w e i g h t  t o  be 
g i v e n  t h e i r  t e s t i m o n y  is f o r  t h e  t r i a l  c o u r t ' s  
d e t e r m i n a t i o n  and o u r  r e v i e w  is l i m i t e d  to 
d e t e r m i n i n g  w h e t h e r  t h e r e  is s u b s t a n t i a l  cre- 
d i b l e  e v i d e n c e  s u p p o r t i n g  t h e  Dis t r ic t  C o u r t ' s  
f i n d i n g s .  S t a t e  v. Gr imes t ad  ( 1 9 7 9 ) ,  Mont . 

, 598 P.2d 198 ,  203,  36 S t .Rep .  1 2 4 5 , 1 2 5 1 . "  
606 P.2d a t  1049-1050, 36 S t .Rep .  a t  2359-2360. 

The " t o t a l i t y  of  t h e  c i r c u m s t a n c e s "  i n  t h e  p r e s e n t  c a s e  

i n c l u d e s  n o t  o n l y  t h e  p o l i c e  t e c h n i q u e s  employed on December 9 ,  

1976 ,  which w e  have  a l r e a d y  found p a r t i c u l a r l y  c o e r c i v e  b u t  a lso 

t h e  t e s t i m o n y  p r e s e n t e d  of t h e  d e f e n d a n t ' s  m e n t a l  c o n d i t i o n .  

A g a i n ,  t h e  bu rden  of p roof  rests on t h e  S t a t e  to p r o v e  

v o l u n t a r i n e s s  and t h i s  mus t  be shown by a p r e p o n d e r a n c e  of t h e  

e v i d e n c e .  The D i s t r i c t  C o u r t  found t h a t  t h e  p r o s e c u t i o n  had n o t  

s u s t a i n e d  i t s  bu rden  and on t h e  b a s i s  of t h e  r e c o r d  t h e r e  c a n  be 

no  d o u b t  t h a t  s u b s t a n t i a l  e v i d e n c e  e x i s t s  to s u p p o r t  t h a t  

f i n d i n g .  

Nex t ,  t h e  S t a t e  c o n t e n d s  t h a t  t h e  D i s t r i c t  C o u r t  e r r e d  i n  

s u p p r e s s i n g  t h e  a l l e g e d  s t a t e m e n t  made by t h e  d e f e n d a n t  to Cathy  

T e r r y  unde r  t h e  " c a t  o u t  o f  t h e  bag" d o c t r i n e .  T h i s  d o c t r i n e  is 

a p p l i e d  i n  c a s e s  where  an  i n a d m i s s i b l e  c o n f e s s i o n  is o b t a i n e d  and 

s u b s e q u e n t l y  t h e  d e f e n d a n t  makes o t h e r  i n c u l p a t o r y  s t a t e m e n t s .  

The U n i t e d  S t a t e s  Supreme C o u r t  h a s  summarized t h e  d o c t r i n e  a s  f o l l o w s :  



" O f  c o u r s e ,  a f t e r  an  accused  h a s  once  l e t  t h e  
c a t  o u t  of t h e  bag by c o n f e s s i n g ,  no matter 
what  t h e  i nducemen t ,  he  is n e v e r  t h e r e a f t e r  f r e e  
o f  t h e  p s y c h o l o g i c a l  and p r a c t i c a l  d i s a d v a n t a g e s  
o f  h a v i n g  c o n f e s s e d .  H e  c an  n e v e r  g e t  t h e  ca t  
b a c k  i n  t h e  bag.  The secret  is o u t  f o r  good.  
I n  such  a s e n s e ,  a  l a t e r  c o n f e s s i o n  a lways  may 
b e  l ooked  upon a s  f r u i t  of t h e  f i r s t .  . . . I 1  

U n i t e d  S t a t e s  v.  Bayer  ( 1 3  4 7 ) ,  3 3 1  U.S. 532,  
540,  67 S .C t .  1394 ,  1398 ,  91 L.Ed. 1654 ,  1660.  

T h i s  c o n s t i t u t i o n a l  d o c t r i n e  d o e s  n o t  a lways  r e s u l t  i n  a n  abso-  

l u t e  b a r  of  t h e  s u b s e q u e n t  a d m i s s i o n .  The l a t e r  i n c u l p a t o r y  s ta-  

t e m e n t s  may be r e n d e r e d  a d m i s s i b l e  i f  t h e  p r o s e c u t i o n  

d e m o n s t r a t e s  t h a t  t h e r e  is a " b r e a k  i n  t h e  stream of  e v e n t s  . . . 
s u f f i c i e n t  t o  i n s u l a t e  t h e  f i n a l  e v e n t s  f rom t h e  e f f e c t  of  a l l  

t h a t  went  b e f o r e . "  Darwin v. C o n n e c t i c u t  ( 1 9 6 8 ) ,  3 9 1  U.S. 

346,  349,  88 S .C t .  1488 ,  1490 ,  20 L.Ed.2d 630,  634; See  B e e c h e r  

v .  Alabama ( 1 9 6 7 ) ,  389 U.S. 35 ,  88 S . C t .  189 ,  1 9  L.Ed.2d 35.  I n  

Baye r ,  t h e  C o u r t  found t h a t  t h e  t a i n t  had been  removed by t h e  

d e f e n d a n t ' s  s u b s e q u e n t  f reedom from c u s t o d y  and t h e  p a s s a g e  of 

s i x  months .  

I n  t h e  p r e s e n t  case t h e  B i l l i n g s  P o l i c e  Depa r tmen t  

o b t a i n e d  an  i n a d m i s s i b l e  c o n f e s s i o n  on December 12 ,  1976 ,  w h i l e  

A l l i e s  w a s  i n  c u s t o d y  a t  t h e  p s y c h i a t r i c  ward of Deacones s  

H o s p i t a l .  H e  was removed to t h e  maximum s e c u r i t y  u n i t  of W a r m  

S p r i n g s  S t a t e  H o s p i t a l  on December 23, 1976 .  The a l l e g e d  s t a t e -  

ment  made t o  Ca thy  T e r r y  o c c u r r e d  a p p r o x i m a t e l y  s i x  weeks l a t e r  

i n  r e s p o n s e  t o  T e r r y ' s  p e r s i s t e n t  q u e s t i o n i n g  . The r e c o r d  

r e v e a l s  t h a t  Ca thy  T e r r y  v i s i t e d  d e f e n d a n t  a p p r o x i m a t e l y  42 times 

w i t h i n  a 19-day p e r i o d  i n  J a n u a r y  and F e b r u a r y ,  1977.  

The p r o s e c u t i o n  c o n t e n d s  t h a t  t h e  f o l l o w i n g  f a c t o r s  remove 

t h e  t a i n t  of  t h e  o r i g i n a l  c o n f e s s i o n :  (1) P a s s a g e  -- o f  t i m e  - t h e  

d e f e n d a n t ' s  o r i g i n a l  c o n f e s s i o n  o c c u r r e d  on  December 1 2 ,  1976 ,  

and h i s  s u b s e q u e n t  a d m i s s i o n  w a s  i nduced  i n  l a t e  J a n u a r y  o r  e a r l y  

F e b r u a r y  o f  1977;  ( 2 )  Change - i n  l o c a t i o n  - t h e  o r i g i n a l  con- 

f e s s i o n  was made i n  t h e  p s y c h i a t r i c  ward of t h e  Deacones s  

H o s p i t a l  i n  B i l l i n g s  w h i l e  t h e  l a t e r  a d m i s s i o n  o c c u r r e d  a t  t h e  



maximum s e c u r i t y  u n i t  of t h e  Warm S p r i n g s  S t a t e  H o s p i t a l ;  ( 3 )  

Manner - o f  i n t e r r o g a t i o n  - t h e  f i r s t  c o n f e s s i o n  was o b t a i n e d  by 

p o l i c e  o f f i c e r s  and a  " p s y c h i a t r  i s t - i n v e s t i g a t o r "  w h i l e  t h e  sub- 

s e q u e n t  a d m i s s i o n  was induced  by t h e  d e f e n d a n t ' s  mistress, and 

( 4 )  R e p r e s e n t a t i o n  - by  c o u n s e l  - t h e  f i r s t  c o n f e s s i o n  o c c u r r e d  

w h i l e  d e f e n d a n t  was n o t  r e p r e s e n t e d  by c o u n s e l ,  however a n  a t t o r -  

ney  had been a p p o i n t e d  and had c o n s u l t e d  w i t h  d e f e n d a n t  p r i o r  t o  

t h e  a d m i s s i o n  made a t  Warm S p r i n g s .  

Defense  c o u n s e l  c o n t e n d s  t h a t  t h e  c o n t r o l l i n g  f a c t o r s  

u n d e r  t h e  " c a t  o u t  of t h e  bag" d o c t r i n e  i n  t h e  p r e s e n t  c a s e  a r e :  

t h e  d e f e n d a n t ' s  c o n t i n u o u s  i n c a r c e r a t i o n ;  t h e  s e t t i n g  of b o t h  

a d m i s s i o n s  is v e r y  s i m i l a r - - a  h o s p i t a l  I s  p s y c h i a t r i c  ward i n  t h e  

f i r s t  i n s t a n c e  and Warm S p r i n g s  i n  t h e  l a t e r  i n s t a n c e ;  and t h e  

d e f e n d a n t  was d i a g n o s e d  a s  b e i n g  m e n t a l l y  ill d u r i n g  b o t h  t i m e  

p e r i o d s  which r e n d e r e d  him v u l n e r a b l e  to succumbing to t h e  

demands of o t h e r s .  De fendan t  a l s o  p o i n t s  o u t  t h a t  t h e  p r o s e c u -  

t i o n  h a s  t h e  burden  of p r o v i n g  a  b r e a k  i n  t h e  s t r e a m  of e v e n t s  

s u f f i c i e n t  t o  remove t h e  t a i n t  of t h e  o r i g i n a l  c o n f e s s i o n .  

J u d g e  Luedke r e s o l v e d  t h e  i s s u e  a s  f o l l o w s :  

"Weighing t h e  c o n t e n t i o n s  o f f e r e d ,  a s  w e l l  a s  
t h e  e v i d e n t i a r y  m a t e r i a l s  b e f o r e  t h e  C o u r t ,  . 
". . . t h e  p o s i t i o n  of t h e  p r o s e c u t i o n  is n o t  
c a r r i e d  by t h e  p r e p o n d e r a n c e  of t h e  e v i d e n c e .  
I t  f o l l o w s  t h a t  t h e  d e f e n d a n t ' s  c o n t e n t i o n  t h a t  
t h e  Warm S p r i n g s  H o s p i t a l  a d m i s s i o n  was a  f r u i t  
o f  t h e  p r i o r  i n a d m i s s i b l e  c o n f e s s i o n  is w e l l -  
t a k e n  and h i s  mot ion  must  be GRANTED." 

W e  a g r e e .  

I n  r e v i e w i n g  t h e  c a s e s  d e c i d e d  u n d e r  t h e  " c a t  o u t  of t h e  

bag" d o c t r i n e ,  w e  n o t e  t h a t  t h e  d e t e r m i n a t i o n  of w h e t h e r  t h e  

c a u s a t i v e  l i n k  between t h e  c o n f e s s i o n s  h a s  been broken  is e s s e n -  

t i a l l y  a  case-by-case  f a c t u a l  d e t e r m i n a t i o n .  Al though  t h e  c a s e s  

c i t e d  by b o t h  p a r t i e s  a r e  a l l  f a c t u a l l y  d i s t i n g u i s h a b l e  from t h e  

p r e s e n t  c a s e ,  w i t h  t h e  e x c e p t i o n  of Bayer  t h e s e  c a s e s  have found 

t h e  c a t  o u t  of t h e  bag d o c t r i n e  a p p l i c a b l e  i n  e x c l u d i n g  t h e  sub- 

s e q u e n t  a d m i s s i o n .  Darwin v. Connec t i cu t ,  s u p r a ,  ( o n e  day 



b r e a k ) ;  Beeche r  v. Alabama, s u p r a ,  ( 5  d a y s  f o l l o w i n g  " g r o s s  

c o e r c i o n " ) ;  C l e w i s  v. Texas  ( 1 9 6 7 ) ,  386 U.S. 707,  87  S .Ct .  

1338 ,18  L.Ed.2d 423, ( 9  d a y s ) ;  Commonwealth v. Meehan ( 1 9 7 9 ) ,  

Mass. , 387 N.E.2d 527 ( s p o n t a n e o u s  s t a t e m e n t  to a f a m i l y  

member) ;  Oregon v. Paz ( 1 9 7 7 ) ,  3 1  0r.App. 851 ,  572 P.2d 1036  

( i m m e d i a t e  phone c a l l  t o  a f a m i l y  member) ; S t a t e  v. C u l l i s o n  

( Iowa  1 9 7 5 ) ,  227 N.W.2d 1 2 1  ( o n e  day b r e a k ) ;  W i l l i a m s  v. U.S. 

( 5 t h  C i r .  1 9 6 4 ) ,  328 F .  2d 6 6 9  (one-month b r e a k ) .  These  c a s e s  a l l  

p l a c e  t h e  bu rden  of  p roo f  upon t h e  p r o s e c u t i o n .  A s  p r e v i o u s l y  

s t a t e d ,  Baye r  i n v o l v e d  a  s ix-month b r e a k  be tween  t h e  c o n f e s s i o n s ,  

and a t  t h e  t i m e  of  t h e  s u b s e q u e n t  a d m i s s i o n  t h e  d e f e n d a n t  was 

n o t  i n  c u s t o d y .  

Our d i s c u s s i o n  o f  t h e  s t a n d a r d  of r e v i e w  unde r  t h e  f i r s t  

i s s u e  i n  t h i s  a p p e a l  a p p l i e s  w i t h  e q u a l  w e i g h t  to t h i s  i s s u e .  I n  

s h o r t ,  s u b s t a n t i a l  c r e d i b l e  e v i d e n c e  e x i s t s  to s u p p o r t  t h e  

Dis t r ic t  C o u r t ' s  f i n d i n g  t h a t  t h e  p r o s e c u t i o n  f a i l e d  t o  s u s t a i n  

i t s  bu rden  of  p r o o f .  I n  r e a c h i n g  t h i s  h o l d i n g ,  t h e  c i r c u m s t a n c e s  

o f  d e f e n d a n t ' s  c o n t i n u o u s  i n c a r c e r a t i o n  and t h e  f r e q u e n t ,  pe r -  

s i s t e n t  q u e s t i o n i n g  by Cathy  T e r r y  weigh h e a v i l y .  

The Dis t r ic t  C o u r t ' s  o r d e r  g r a n t i n g  s u p p r e s s i o n  of t h e  .22 

c a l i b e r  c a r t r i d g e s  and t h e  a l l e g e d  s t a t e m e n t  t o  Ca thy  T e r r y  is 

a £  f  i rmed .  

C h i e f  J u s t i c e  

W e  c o n c u r :  

.............................. 
J u s t i c e s  



Hon. P e t e r  G .  D i s t r i c t  
Judge, s i t t i n g  p lace  of M r .  
J u s t i c e  John C.  Sheehy. 

M r .  J u s t i c e  John Conway Harr ison d i s s e n t i n g :  

I must r e s p e c t f u l l y  d i s s e n t  t o  t h e  ho ld ing  of t h e  

m a j o r i t y  opinion.  

I do s o  on t h e  b a s i s  of t h e  second confess ion  made by 

defendant  dur ing  t h e  pe r iod  of some s i x  weeks when he was a  

p a t i e n t  a t  t h e  Warm Spr ings  S t a t e  Hosp i t a l .  A s  noted i n  t h e  

m a j o r i t y  op in ion ,  h i s  l i v e - i n  lady f r i e n d ,  Cathy Te r ry ,  

v i s i t e d  him f r e q u e n t l y  whi le  he was a  p a t i e n t  a t  Warm Spr ings .  

On each occas ion  she ques t ioned  defendant  a s  t o  h i s  involve-  

ment i n  t h e  murders of t h e  fou r  members of t h e  T i l l o t s o n  

family .  I n  a  d e p o s i t i o n  taken by t h e  Yellowstone County 

a t t o r n e y  i n  1977, she  s t a t e d  t h a t  t h e  defendant  t o l d  he r  on 

one occas ion  t h a t  he " thought  he was involved.  H e  s a i d  he 

d i d  n o t  know how. H e  d i d  n o t  know why. But he thought  he 

had used h i s  own gun t o  shoot . "  

Following r e v e r s a l  by t h i s  Court  of h i s  f i r s t  convic-  

t i o n ,  defendant  immediately sought suppress ion  of h i s  i n -  

vo lun ta ry  confess ion  and a l l  evidence ob ta ined  a s  a  r e s u l t  

of t h a t  confess ion  under t h e  " f r u i t  of t h e  poisonous t r e e "  

d o c t r i n e .  This  inc luded  t h e  suppress ion  of . 2 2  c a l i b e r  

c a r t r i d g e s  and t h e  above-mentioned s t a t emen t s  made t o  Cathy 

Ter ry  dur ing  h i s  i n c a r c e r a t i o n  a t  Warm Spr ings .  ( I  p o i n t  

o u t  he re  t h a t  t h e  a l l e g e d  s t a t emen t  was n o t  in t roduced  a t  

t h e  f i r s t  t r i a l  a s  a  r e s u l t  of a  s t i p u l a t i o n  e n t e r e d  i n t o  

between t h e  Yellowstone County a t t o r n e y  and defense  counsel .  

The county a t t o r n e y  agreed t h a t  he would n o t  a t t empt  t o  

i n t roduce  t h e  s t a t emen t  i f  defense  counse l  d i d  n o t  pursue 



h i s  theory  of a  common-law marr iage between defendant  and 

Cathy Ter ry . )  The D i s t r i c t  Court ,  a s  noted by t h e  m a j o r i t y ,  

suppressed t h e  admission made t o  Cathy Ter ry  under t h e  " c a t  

o u t  of t h e  bag" d o c t r i n e .  

I do n o t  f i n d  t h a t  t h e  i n c r i m i n a t i n g  s t a t emen t  made by 

defendant  was " f r u i t "  of h i s  a l l e g e d  i l l e g a l l y  ob ta ined  

confess ion .  

The " f r u i t  of t h e  poisonous t r e e "  d o c t r i n e  was f i r s t  

se t  f o r t h  by t h e  United S t a t e s  Supreme Cour t  i n  S i l v e r t h o r n e  

Lumber Co. v. United S t a t e s  (1920) ,  251 U.S. 385, 40 S.Ct. 

182, 64 L.Ed. 319, 2 4  A.L.R. 1429. I n  S i l v e r t h o r n e  a  

f e d e r a l  agen t  s e i z e d  documents, photographed them, and then  

r e t u r n e d  them t o  t h e  defendant .  The Court  he ld  t h a t  t h e  use  

of  t h e  photographs a t  t r i a l  was improper: 

". . . The essence  of a  p rov i s ion  fo rb idd ing  
t h e  a c q u i s i t i o n  of evidence i n  a  c e r t a i n  way 
i s  t h a t  n o t  merely evidence so  acqu i r ed  s h a l l  
n o t  be  used be fo re  t h e  Court  b u t  t h a t  it 
s h a l l  n o t  be used a t  a l l .  . . I f  knowledge 
of them i s  gained from an independent source  
they  may be proved l i k e  any o t h e r s ,  b u t  t h e  
knowledge gained by t h e  Government's own 
wrong cannot  be used by i t  i n  t h e  way pro- 
posed. . ." 251 U.S. a t  392. 

L a t e r ,  i n  Nardone v.  United S t a t e s  (1939) ,  308 U.S. 

338, 60 S.Ct. 266, 84 L.Ed. 307, t h e  Court  q u a l i f i e d  t h e  

r u l e  of S i l v e r t h o r n e  by no t ing  t h a t  a l though  t h e r e  might be 

a  c a s u a l  connec t ion  between t h e  "poisoned tree" and t h e  

evidence o f f e r e d  a t  t r i a l ,  t h e  "connect ion may become s o  

a t t e n u a t e d  as t o  d i s s i p a t e  t h e  t a i n t .  " 

I n  Wong Sun v.  United S t a t e s  (1963) ,  371 U.S. 471, 83 

S.Ct. 407, 9  L.Ed.2d 4 4 1 ,  t h e  Supreme Court  c l a r i f i e d  i t s  

a p p l i c a t i o n  of t h e  " f r u i t  of t h e  poisonous t r e e . "  I n  Wong 

Sun t h e  Court  set  f o r t h  a  two-part  tes t  t o  determine whether - 

a subsequent  d i scovery  of evidence i s  t a i n t e d  wi th  t h e  



primary i l l e g a l i t y :  (1) t h e  exc lus iona ry  r u l e  has  no a p p l i -  

c a t i o n  where t h e  government l e a r n s  of t h e  evidence "from an 

independent  source ;"  and ( 2 )  t h e  exc lus iona ry  r u l e  has  no 

a p p l i c a t i o n  where t h e  connect ion between t h e  l awles s  conduct  

of t h e  p o l i c e  and t h e  d i scovery  of t h e  cha l lenged  evidence 

has  become s o  a t t e n u a t e d  as t o  d i s s i p a t e  t h e  t a i n t .  

The United S t a t e s  Supreme Court  i n d i c a t e d  t h a t  a l l  

evidence i s  n o t  " f r u i t "  simply because it would n o t  have 

come t o  l i g h t  b u t  f o r  t h e  i l l e g a l  a c t i o n s  of t h e  p o l i c e .  

Ra ther ,  t h e  c o n t r o l l i n g  ques t ion  i s ,  ". . . whether,  g r a n t -  

i n g  t h e  e s t ab l i shmen t  of a primary i l l e g a l i t y ,  t h e  evidence 

t o  which t h e  i n s t a n t  o b j e c t i o n  i s  made has  been come a t  by 

e x p l o r a t i o n  of t h a t  i l l e g a l i t y  o r  by means s u f f i c i e n t l y  

d i s t i n g u i s h e d t o b e  purged by t h e  primary t a i n t .  . ." See 

McQuire, Evidence - of G u i l t ,  8222. 

While t h e  Supreme Court  has f a i l e d  t o  e l a b o r a t e  on what 

i s  meant by t h e  " independent  source"  language of Wong -- Sun, 

t h e  lower f e d e r a l  c o u r t s  and many s t a t e  c o u r t s  have i n t e r -  

p r e t e d  t h e  term i n  v a r i o u s  ways t o  develop excep t ions  t o  t h e  

" f r u i t  of t h e  poisonous t r e e "  d o c t r i n e .  Many c o u r t s  have 

accep ted  t h e  " i n e v i t a b l e  d i scovery"  except ion  t o  t h e  f r u i t  

of t h e  poisonous t r e e .  See The I n e v i t a b l e  Discovery Excep- 

t i o n  t o  t h e  C o n s t i t u t i o n a l  Exclusionary Rules ,  74 Columbia --- 

L.  R.  88, 90 (1974) .  

A read ing  of t h e  c a s e s  i n d i c a t e s  t h a t  t h e  p rosecu t ion  

may succeed i n  removing t h e  t a i n t  when it can be e s t a b l i s h e d  

t h a t  t h e  i nc r imina t ing  evidence would have been d i scovered  

i n  absence of t h e  i l l e g a l  p o l i c e  conduct .  The burden of 

proof of t h a t  showing r e s t s  upon t h e  S t a t e .  See Alderman v .  

United S t a t e s  (1969) ,  394 U.S. 165, 89 S.Ct. 961, 22 L.Ed.2d 

176. The problem o f t e n  a r i s i n g  i n  t h e  c a s e  of con fes s ions  



i s  t h e  e f f e c t  of t h e  i nadmis s ib l e  con fes s ion  upon subsequent  

con fes s ions .  The c o u r t s  have developed c e r t a i n  c r i t e r i a  

which they u t i l i z e  t o  determine i f  t h e  second confess ion  i s ,  

under t h e  Wong Sun tes t ,  purged from t h e  primary t a i n t  of - 
t h e  f i r s t  confess ion .  

A f r e q u e n t l y  c i t e d  d e c i s i o n  i n  t h i s  a r e a  which b e s t  

r e f l e c t s  t h e  c u r r e n t  s t a t e  of t h e  law i s  United S t a t e s  v .  

Bayer (1947) ,  331 U.S. 532, 67 S.Ct. 1394, 91 L.Ed. 1654. 

I n  Bayer, which I f e e l  i s  c o n t r o l l i n g  i n  t h i s  ca se ,  t h e  

Court  d e a l t  w i th  t h e  a d m i s s i b i l i t y  of a  second con fes s ion  

ob ta ined  from t h e  defendant  s i x  months a f t e r  t h e  inadmis- 

s i b l e  confess ion .  The Court  upheld t h e  a d m i s s i b i l i t y  of t h e  

second confess ion ,  emphasizing t h a t  t h e  defendant  (1) had 

made t h e  second con fes s ion  s i x  months a f t e r  t h e  f i r s t ;  ( 2 )  

was n o t  under any s o r t  of r e s t r a i n t  i n  h i s  freedom dur ing  

t h e  t ime; and (3 )  had r ece ived  a  f a i r  warning t h a t  t h e  

second confess ion  might be used a g a i n s t  him. However, t h e  

c o u r t  noted : 

". . . a f t e r  an accused has once l e t  t h e  c a t  
o u t  of t h e  bag by con fes s ing ,  no m a t t e r  what 
t h e  inducement, he i s  never t h e r e a f t e r  f r e e  
of t h e  psychologica l  and p r a c t i c a l  disadvan- 
t a g e s  of having confessed.  He can never g e t  
t h e  c a t  back i n  t h e  bag. The s e c r e t  i s  o u t  
f o r  good. I n  such a  sense ,  a  l a t e r  confes-  
s i o n  always may be looked upon a s  f r u i t  of 
t h e  f i r s t .  But t h i s  Court  has  never gone s o  
f a r  a s  t o  hold  t h a t  making a  con fes s ion  under 
c i rcumstances  which prec lude  i t s  use ,  perpe- 
t u a l l y  d i s a b l e s  t h e  confessor  from making a 
usab le  one a f t e r  those  cond i t i ons  have been 
removed. . ." 331 U.S. a t  540-541. 

The a l l e g e d  s t a t emen t s  of defendant  do n o t  appear  t o  m e  

t o  be of a  k ind which war ran t s  exc lus ion  under any r u l e .  I n  

my opin ion ,  t h e r e  e x i s t s  no good reason  why a  second jury 

should n o t  have been al lowed t o  hear  t h a t  evidence.  


