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M r .  Ch i e f  J u s t i c e  F rank  I. H a s w e l l  d e l i v e r e d  t h e  O p i n i o n  of t h e  
C o u r t .  

P l a i n t i f f s  a p p e a l  f rom a judgment e n t e r e d  i n  Dis t r ic t  

C o u r t ,  Madison County ,  i n  f a v o r  of d e f e n d a n t s  on a l l  i s s u e s .  The 

p l a i n t i f f s  were d e n i e d  a n  e x c l u s i v e  p r e s c r i p t i v e  ea semen t  to a 

roadway,  were found to  be i n  w r o n g f u l  p o s s e s s i o n  of t h e i r  "yard  

s p a c e " ,  and were e n j o i n e d  f rom u s i n g  a n  i r r i g a t i o n  s y s t e m  across 

d e f e n d a n t s '  l a n d ,  u n t i l  p l a i n t i f f s  p a i d  d e f e n d a n t s  f o r  damages 

t h e r e t o .  W e  a f  f  i r m  i n  p a r t ,  v a c a t e  i n  p a r t ,  and remand to 

Di s t r i c t  C o u r t  f o r  a h e a r i n g  on a t t o r n e y  f e e s  and p l a i n t i f f s '  

m o t i o n  t o  s t r i k e .  

T h i s  d i s p u t e  a r o s e  be tween  a d j a c e n t  l andowner s  n e a r  

S h e r i d a n ,  Montana,  and i n v o l v e s  s e v e r a l  p i e c e s  of  p r o p e r t y .  The 

Martas f a r m  a b o u t  200 acres and t h e  f a m i l y  h a s  been  i n  p o s s e s s i o n  

s i n c e  1904.  The S m i t h s  own a p p r o x i m a t e l y  45  acres l y i n g  s o u t h  of 

t h e  Martas, and a d d i t i o n a l  a c r e a g e  l y i n g  n o r t h  and east  of t h e  

Martas. They have  been  i n  p o s s e s s i o n  s i n c e  1977 .  

The road  to t h e  Marta home r u n s  p a r t l y  o v e r  t h e  Smi th  

p r o p e r t y ,  and h a s  been  used by t h e  Martas and t h e i r  p r e d e c e s s o r s ,  

i n  t h e  same l o c a t i o n  s i n c e  anyone  i n  t h e  ne ighbo rhood  c a n  

r eca l l .  A f t e r  S m i t h s  moved i n ,  t h e y  and o t h e r  p e r s o n s  a u t h o r i z e d  

b y  t h e  d e f e n d a n t s  began u s i n g  t h e  road  w i t h o u t  M a r t a s '  

p e r m i s s i o n .  Martas r e q u e s t e d  t h a t  d e f e n d a n t s  q u i t  u s i n g  t h e  

roadway,  which d e f e n d a n t s  r e f  u sed  to do .  

I n  May 1978 ,  Martas b r o u g h t  a  q u i e t  t i t l e  a c t i o n ,  i n  o r d e r  

t o  e s t a b l i s h  an  e x c l u s i v e  p r e s c r i p t i v e  e a s e m e n t  i n  t h e m s e l v e s  f o r  

t h e  u s e  of  t h e  roadway. They a l s o  s o u g h t  to e n j o i n  d e f e n d a n t s  

f r o m  u s e  o f  t h e  r o a d ,  and r e q u e s t e d  damages f rom d e f e n d a n t s  to 

compensa t e  p l a i n t i f f s  f o r  t h e  p a s t  u s e .  

D e f e n d a n t s  c o u n t e r c l a i m e d  a g a i n s t  p l a i n t i f f s ,  s e e k i n g  to 

q u i e t  t i t l e  to  t h e  road  i n  t h e m s e l v e s .  S m i t h s  f u r t h e r  s o u g h t  to 

h a v e  an  area o f  a p p r o x i m a t e l y  2/10 acre ( t h e  "yard  s p a c e " )  

r e s t o r e d  to  them, and to  e n j o i n  p l a i n t i f f s  f rom use  of  a n  i r r i g a -  

t i o n  d i t c h  o v e r  d e f e n d a n t s '  l a n d  and to compensa t e  f o r  damage 

c a u s e d  by n e g l i g e n t  u s e  of  t h e  d i t c h .  



F o l l o w i n g  t r i a l ,  t h e  d i s t r i c t  judge e n t e r e d  h i s  f i n d i n g s  

and c o n c l u s i o n s .  H e  found a  p r e s c r i p t i v e  ea semen t  i n  M a r t a s  f o r  

t h e  u se  of t h e  roadway, b u t  he d e t e r m i n e d  t h a t  it was a n  ea semen t  

common to  t h e  p a r t i e s .  H e  r e f u s e d  to e n j o i n  d e f e n d a n t s '  u s e .  

A l though  Mar t a s  were found to have a d v e r s e l y  p o s s e s s e d  t h e  "yard  

s p a c e , "  t h e  d i s t r i c t  judge r e f u s e d  t o  uphold  t h e  c l a i m  b e c a u s e  

M a r t a s  c o u l d  p r e s e n t  no e v i d e n c e  of hav ing  p a i d  t h e  t a x e s .  

F i n a l l y ,  t h e  judge found t h a t  M a r t a s '  u s e  of t h e  i r r i g a t i o n  

s y s t e m  c r o s s i n g  S m i t h s '  l a n d  was n e g l i g e n t ,  and had caused  c u t t i n g  and 

e r o d i n g  of S m i t h s '  l a n d .  H e  o r d e r e d  M a r t a s  to c e a s e  u s i n g  t h e  

i r r i g a t i o n  s y s t e m  u n t i l  it was r e p a i r e d ,  o r  u n t i l  t h e y  p a i d  

d e f e n d a n t  f o r  t h e  damage caused  by t h e  u s e .  

The p l a i n t i f f s  raise s e v e r a l  i s s u e s  on a p p e a l :  

(1) Did t h e  d i s t r i c t  judge err  i n  d e t e r m i n i n g  t h a t  p l a i n -  

t i f f s  had a c q u i r e d  a  p r e s c r i p t i v e  ea semen t ,  b u t  n o t  a n  e x c l u s i v e  

e a s e m e n t ,  a c r o s s  d e f e n d a n t s '  l a n d ?  

( 2 )  Did t h e  d i s t r i c t  judge e r r  i n  n o t  e n j o i n i n g  

d e f e n d a n t s '  u s e  of t h e  roadway and i n  n o t  r e q u i r i n g  d e f e n d a n t s  t o  

compensa te  p l a i n t  i f f  s f o r  damage caused  t o  t h e  roadway? 

( 3 )  Did t h e  d i s t r i c t  judge e r r  i n  deny ing  p l a i n t i f f s '  

a d v e r s e  p o s s e s s i o n  of t h e  y a r d  s p a c e ,  d e s p i t e  t h e  f a c t  t h a t  e v i -  

d e n c e  was i n t r o d u c e d  showing p l a i n t  i f f  s '  p o s s e s s i o n  s i n c e  1904?  

( 4 )  Did t h e  d i s t r i c t  judge err i n  deny ing  p l a i n t i f f ' s  con- 

t i n u e d  use  of t h e  i r r i g a t i o n  d i t c h  u n l e s s  p l a i n t i f f s  p a i d  f o r  

damages done t o  d e f e n d a n t s '  l a n d ?  

( 5 )  Did t h e  d i s t r i c t  judge e r r  i n  award ing  $2500 i n  a t t o r -  

n e y  f e e s ?  

( 6 )  Did t h e  d i s t r i c t  judge err  i n  award ing  costs to 

d e f e n d a n t s ?  

Both p a r t i e s  to t h i s  l i t i g a t i o n  concede  t h a t  t h e  M a r t a s  

e s t a b l i s h e d  a  p r e s c r i p t i v e  ea semen t  i n  t h e  roadway where  it 

c r o s s e s  S m i t h s '  l a n d .  A t  i s s u e  is  t h e  e x t e n t  of t h e  r i g h t  

a c q u i r e d  by M a r t a s ,  t h a t  is, w h e t h e r  b o t h  S m i t h s  and M a r t a s  have 

a  r i g h t  t o  u se  t h e  r o a d ,  o r  w h e t h e r  M a r t a s  a c q u i r e d  a n  ea semen t  



w i t h  e x c l u s i v e  and p r i v a t e  u s e  i n  t h e m s e l v e s .  

Based on t h e  t e s t i m o n y ,  t h e  d i s t r i c t  judge s t a t e d  i n  h i s  

f i n d i n g s  and c o n c l u s i o n s  : 

" . . . s a i d  r i g h t  o f  way as h e r e i n  b e f o r e  
d e s c r i b e d  is a common r i g h t  of  way t h a t  h a s  been  
a c q u i r e d  by t h e  p a r t i e s  by r i g h t  of  p r e s c r i p t i o n  
( a s  t o  t h o s e  p o r t i o n s  n o t  s p e c i f i c a l l y  owned by 
t h e  p a r t i e s )  and t h a t  t h e  p l a i n t i f f s  and de fen -  
d a n t s  are e n t i t l e d  to  t h e  common u s e  of t h e  
e x i s t i n g  roadway f o r  t h e  p u r p o s e  of  i n g r e s s  and 
e g r e s s  t o  t h e i r  r e s p e c t i v e  p r o p e r t i e s .  . ." 
Martas o b j e c t  t o  t h e  "common use  , I r  and con t end  t h a t  t h e  

l a w  and t h e  e v i d e n c e  s u p p o r t  t h e i r  p o s i t i o n  t h a t  t h e y  s h o u l d  have  

a c q u i r e d  an  e x c l u s i v e  e a s e m e n t .  

I t  is s e t t l e d  l a w  i n  Montana t h a t  i n  a c q u i r i n g  a p r e s c r i p -  

t i v e  e a s e m e n t ,  " t h e  r i g h t  of  t h e  owner  of t h e  dominan t  es ta te  is 

g o v e r n e d  by t h e  c h a r a c t e r  and e x t e n t  of t h e  u se  d u r i n g  t h e  p e r i o d  

r e q u i s i t e  to  a c q u i r e  it." Fe rguson  v. S t a n d l e y  ( 1 9 3 1 ) ,  8 9  Mont. 

489,  502 ,  300 P. 245,  250; 28 C.J.S.  Easements  $89. T h e r e f o r e ,  

Martas' u s e  o f  t h e  roadway c a n n o t  exceed  t h e  u s e  which t h e y  

made of  it d u r i n g  t h e  p r e s c r i p t i v e  p e r i o d .  Hayden v. Snowden 

( 1 9 7 8 ) ,  1 7 6  Mont. 1 6 9 ,  175 ,  576  P.2d 1115,  1119 ;  S t a t e  of Montana 

b y  and t h r o u g h  t h e  Montana F i s h  & Game Commission e t  a l .  v .  

C r o n i n  ( 1 9 7 8 ) ,  Mont . , 587 P.2d 395, 401,  3 5  S t .Rep .  

1798 ,  1805 .  

A t  t r i a l ,  p l a i n t i f f s  a t t e m p t e d  t o  show t h a t  a l l  p e r s o n s  

who had used t h e  road  had done  s o  o n l y  w i t h  t h e  p e r m i s s i o n  of 

Martas, t h u s  e s t a b l i s h i n g  a n  e x c l u s i v e  and p r i v a t e  u se  r i g h t  i n  

Martas. S m i t h s  c o u n t e r e d  w i t h  w i t n e s s e s  who t e s t i f i e d  t h a t  t h e  

r o a d  had a lways  been  i n  common u s a g e ,  and t h a t  Martas' p e r m i s s i o n  

had  n e v e r  been  s o u g h t  f o r  t h e  u s e .  E f f i e  S m i t h  t e s t i f i e d  t h a t  

d u r i n g  a summer of i r r i g a t i n g ,  s h e  had used t h e  road s e v e r a l  

t i m e s  a day  w i t h o u t  o b j e c t i o n  from M a r t a s .  A p r e d e c e s s o r  of 

S m i t h s  who had owned t h e  p r o p e r t y  d u r i n g  t h e  1 9 6 0 ' s  t e s t i f i e d  to 

u s i n g  t h e  road  a t  l e a s t  s e v e r a l  times a week, and more o f t e n  

when he had c a t t l e  to  t e n d  o r  hay to p u t  up. H e  moved c a t t l e  and 

f a r m  equ ipmen t  a c r o s s  t h e  road  w i t h o u t  p e r m i s s i o n .  



The f i n d i n g s  of  t h e  judge  i n d i c a t e  t h a t  he  found 

d e f e n d a n t s  ' t e s t i m o n y  more p e r s u a s i v e .  H e  found t h a t  t h e  Martas' 

e s t a b l i s h e d  u se  was n o t  t o  t h e  e x c l u s i o n  of a l l  o t h e r s .  A l though  

M a r t a s '  u s e  was " e x c l u s i v e "  i n  t h e  s e n s e  n e c e s s a r y  t o  e s t a b l i s h  a 

p r e s c r i p t i v e  u se  i n  t h e  Martas, S c o t t  v. Weinheimer  ( 1 9 6 2 ) ,  1 4 0  

Mont. 554,  561-62, 374 P.2d 91 ,  95-96, Martas c a n n o t  e s t a b l i s h  a 

p r i v a t e  or e x c l u s i v e  e a s e m e n t  where  it is shown t h a t  o t h e r  pe r -  

s o n s  have  p a r t i c i p a t e d  i n  t h e  u s e .  C r o n i n ,  s u p r a ,  Mont. a t  

, 587 P.2d a t  401,  35  S t .Rep .  a t  1805;  28 C.  J .S. Easemen t s  S15. 

T h e r e  was ample t e s t i m o n y  as t o  t h e  p r i o r  u s e s  made of t h e  

roadway. W e  f i n d  t h a t  t h e r e  is s u f f i c i e n t  e v i d e n c e  to s u p p o r t  

t h e  j u d g e ' s  f i n d i n g s  o f  a common e a s e m e n t ,  w i t h  t h e  e x t e n t  of u s e  

d e f i n e d  by t h e  u se  made d u r i n g  t h e  p r e s c r i p t i v e  p e r i o d .  W e  w i l l  

n o t  o v e r t u r n  t h e  d i s t r i c t  j u d g e ' s  f i n d i n g s  where  t h e y  are  sup- 

p o r t e d  by s u b s t a n t i a l  e v i d e n c e .  S c o t t ,  s u p r a ,  1 4 0  Mont. a t  562,  

374 P.2d a t  96.  However, w e  do  f i n d  t h a t  t h e  d i s t r i c t  judge  

i n c o r r e c t l y  c o n c l u d e d  t h a t  d e f e n d a n t s  were e n t i t l e d  to t h e  u se  of 

a n  i r r i g a t i o n  d i t c h  r u n n i n g  p a r a l l e l  to and e a s t e r l y  of  t h e  road-  

way i n  q u e s t i o n .  D e s p i t e  t h e  f a c t  t h a t  d e f e n d a n t s  d i d  n o t  a s k  

f o r  t h i s  r e l i e f ,  t h e  d i s t r i c t  judge d e t e r m i n e d  t h a t  d e f e n d a n t s  

had a c q u i r e d  t h i s  r i g h t  by p r e s c r i p t i o n .  T h i s  i s s u e  was n o t  

b e f o r e  t h e  c o u r t  and is n o t  a p a r t  of  t h i s  l i t i g a t i o n .  T h e r e f o r e  

w e  v a c a t e  t h a t  p o r t i o n  of  t h e  judgment .  

Based on t h e  f o r e g o i n g ,  w e  f i n d  a l s o  t h a t  t h e  d i s t r i c t  

j u d g e  p r o p e r l y  d e n i e d  t h e  p l a i n t i f f  s '  r e q u e s t  f o r  a n  i n j u n c t i o n ,  

and t h e i r  claim f o r  damages f o r  r u t t i n g  and d i s r e p a i r  of t h e  

roadway.  F i n d i n g  No. 8  i n d i c a t e s :  

" T h a t  t h e  p l a i n t i f f s  have m a i n t a i n e d  s a i d  road-  
way t h r o u g h o u t  t h e  y e a r s  b u t  have  done  s o  
v o l u n t a r i l y  and w i t h o u t  r e q u e s t  f o r  c o n t r i b u t i o n  
f r o m  t h e  d e f e n d a n t s  and t h a t  no damages t o  s a i d  
roadway were c a u s e d  t h r o u g h  t h e  f a u l t  or  n e g l e c t  
o f  t h e  d e f e n d a n t s  and t h a t  d e f e n d a n t s  a re  n o t  
r e s p o n s i b l e  f o r  damages ,  i f  any ,  s u s t a i n e d  or  
c l a i m e d  by t h e  p l a i n t i f f s . "  

The t e s t i m o n y  of  d e f e n d a n t s  shows t h a t  d e f e n d a n t s  and t h e i r  

p r e d e c e s s o r s  used t h e  roadway f o r  c a r r y i n g  on a f a rming  o p e r a t i o n ,  

d r i v i n g  a n i m a l s  and m a c h i n e r y  o v e r  it. I n  m a i n t a i n i n g  t h e i r  



p r e s c r i p t i v e  e a s e m e n t ,  p l a i n t  i f f  s have k e p t  t h e  roadway up 

d e s p i t e  t h i s  u s e  by d e f e n d a n t s  and t h e i r  p r e d e c e s s o r s .  Martas 

are  n o t  e n t i t l e d  to  damages f o r  t h e  p r o p e r  u s e s  t o  which de fen -  

d a n t s  p u t  t h e  roadway. N e i t h e r  a r e  t h e y  e n t i t l e d  to a n  i n j u n c -  

t i o n  t o  p r e v e n t  d e f e n d a n t s  f rom p u t t i n g  t h e  roadway to t h e  u s e s  

c o n s i s t e n t  w i t h  d e f e n d a n t s '  i n t e r e s t  i n  t h e  l a n d .  S m i t h s  c a n n o t  

p r e v e n t  M a r t a s '  u s e  of  t h e  roadway, j u s t  as Marta c a n n o t  claim a n  

e x c l u s i v e  p r i v a t e  p r e s c r i p t i v e  ea semen t .  See  S c o t t ,  s u p r a ;  28 

C .  J . S .  Easements  891.  

M a r t a s  n e x t  c o n t e n d  t h a t  t h e  judge e r r e d  i n  d e n y i n g  

t h e i r  claim to  t h e  "ya rd  s p a c e . "  The f i n d i n g s  show t h a t  t h e  

p l a i n t i f f s  f e n c e d  i n  and c u l t i v a t e d  a p o r t i o n  of d e f e n d a n t s '  

l a n d s  and t h a t  

". . . t h e  p l a i n t i f f s  claim t h a t  t h e y  are  t h e  
owne r s  of  and i n  p o s s e s s i o n  of s a i d  t rac t  and 
t h a t  t h e y  have  proved  t h a t  t h e y  have  o c c u p i e d  
t e Sam open1  n o t o  i s l y  e x c  u s i  e l  8 a v e r s e f y ,  un lXter rupEe8Yy,  ~ i s l b f ~ ,  XosXf.lely, 
a c t u a l l y ,  and u n d e r  a claim of r i g h t ,  and t h a t  
p l a i n t i f f s ,  o r  t h e i r  p r e d e c e s s o r s  c a u s e d  t h e  
same t o  be p a r t i a l l y  e n c l o s e d  by a f e n c e ,  b u t  
t h a t  p l a i n t i f f s  f a i l e d  to show by any  e v i d e n c e  
w h a t s o e v e r  t h e  payment of  t a x e s  upon s a i d  l a n d s  
by  them and ,  t h e r e f o r e ,  t h e i r  claim of occupancy  
and o w n e r s h i p  by a d v e r s e  p o s s e s s i o n  c a n n o t  be 
s u s t a i n e d  by r e a s o n  of S e c t i o n  70-19-411, MCA 
1979  (Sec .  93-2513, R.C.M. 1 9 4 7 ) ,  and ,  t h e r e f o r  
t h e i r  'claim of  o w n e r s h i p  by a d v e r s e  p o s s e s s i o n  
f a i l s  . . ." 
Martas a d m i t  to  n o t  p a y i n g  any  t a x e s ,  b u t  con t end  t h a t  

t h e i r  a d v e r s e  p o s s e s s i o n  claim s h o u l d  be s u s t a i n e d  b e c a u s e  t h e y  

h a v e  been  i n  p o s s e s s i o n  s i n c e  1904.  N o  s t a t u t e  r e q u i r i n g  payment 

o f  t a x e s  w a s  i n  e f f e c t  u n t i l  1917,  and claims made p r i o r  to t h a t  

t i m e  are deemed comple t ed  w i t h o u t  any  e v i d e n c e  of t a x e s  b e i n g  

p a i d .  T h i b a u l t  v. F lynn  ( 1 9 5 8 ) ,  1 3 3  Mont. 461,  466, 325  P.2d 914 ,  

917.  

The d i s t r i c t  judge  found a d v e r s e  p o s s e s s i o n ,  b u t  

d i s a l l o w e d  t h e  claim b e c a u s e  of t h e  nonpayment of t a x e s .  H e  made 

no  f i n d i n g  as t o  t h e  d a t e  of  t h e  e s t a b l i s h m e n t  of t h e  claim. 

T h a t  no a d v e r s e  p o s s e s s i o n  was e s t a b l i s h e d  p r i o r  to 1917 is 

n e c e s s a r i l y  i m p l i e d  i n  t h e  f i n d i n g s  and c o n c l u s i o n s  and is sup- 



p o r t e d  by s u b s t a n t i a l  e v i d e n c e .  W e  n o t e  t h a t  t h e  a rgumen t  

advanced  i n  T h i b a u l t ,  s u p r a ,  was b r i e f e d  by c o u n s e l ,  and t h e  f i n -  

d i n g s  i n d i c a t e  t h a t  t h e  judge  found it t o  be i n a p p l i c a b l e .  H i s  

judgment  is presumed correct and w e  w i l l  draw e v e r y  l e g i t i m a t e  

i n f e r e n c e  to s u p p o r t  t h a t  p r e s u m p t i o n .  Madison Fork Ranch v .  L & 

B Lodge P o l e  T imber  P rod .  ( 1 9 8 0 ) ,  Mont. , 615 P.2d 900 ,  

905-906, 37 S t .Rep .  1468 ,  1473 .  W e  upho ld  t h e  d i s t r i c t  j u d g e ' s  

c o n c l u s i o n  t h a t  d e f e n d a n t s  are e n t i t l e d  to immedia te  p o s s e s s i o n  

o f  t h e  y a r d  s p a c e ,  b e c a u s e  a d v e r s e  p o s s e s s i o n  was n o t  

e s t a b l i s h e d .  

The d i s t r i c t  judge  found t h a t  f o r  many y e a r s  p l a i n t i f f s  

h a v e  d i v e r t e d  i r r i g a t i o n  water a t  a p o i n t  on d e f e n d a n t s '  l a n d ,  

and  t h a t  t h e y  have  e x e r c i s e d  t h e i r  d i t c h  r i g h t s  i n  a "careless, 

n e g l i g e n t ,  i r r e s p o n s i b l e  and w r o n g f u l  manner ,"  c a u s i n g  damage t o  

d e f e n d a n t s 1  l a n d .  H e  conc luded  t h a t  p l a i n t i f f s  were n o t  to irri- 

g a t e  f u r t h e r  u n t i l  t h e  damage was r e p a i r e d  and t h e  s y s t e m  r e o r g a -  

n i z e d  t o  p r e v e n t  f u r t h e r  damage. H e  found damages i n  t h e  amount 

o f  $5500. 

P l a i n t i f f s  c o n t e n d  t h a t  t h e  judge e r r e d  i n  f i n d i n g  damage 

t o  d e f e n d a n t s '  l a n d s ,  b e c a u s e  t h e  t e s t i m o n y  showed o n l y  t h a t  

"wash ing"  had t a k e n  p l a c e .  They a r g u e  t h a t  Montana law d o e s  n o t  

impose t h e  d u t y  o f  a n  i n s u r e r  on t h e  owner of  a d i t c h ,  and mere 

wash ing  d o e s  n o t  show any  f a u l t  on t h e  p a r t  of  t h e  i r r i g a t o r .  

P l a i n t i f f s  are correct i n  s t a t i n g  t h a t  a n  owner  of  a d i t c h  

is  n o t  an  a b s o l u t e  i n s u r e r .  C a l v e r t  e t  a l .  v .  Anderson e t  a l .  

( 1 9 2 5 ) ,  73  Mont. 551,  555,  236 P. 847,  848 ;  F leming  v. Lockwood 

( 1 9 0 7 ) ,  36 Mont. 384,  391-92, 92 P. 962,  964.  But t h i s  C o u r t  

h a s  n o t  a l l o w e d  any  and e v e r y  u s e  of  i r r i g a t i o n  d i t c h e s ,  and h a s  

a p p r o v e d  j u r y  i n s t r u c t  i o n s  which p r e s e n t  t h e  i s s u e  of  n e g l i g e n c e  

i n  c o n s t r u c t i o n  o r  u s e  t o  t h e  j u r y .  F l eming ,  s u p r a ,  36 Mont. a t  

386-93, 92  P. a t  962-65. 

M r .  Smi th  t e s t i f i e d  t o  e r o s i o n  and c u t t i n g  away of  t h e  

s o i l  on b o t h  s i d e s  o f  t h e  d i t c h .  M r .  Marsh,  who t e s t i f i e d  to 

i r r i g a t i n g  f o r  t h e  Martas, i n d i c a t e d  t h a t  t h e r e  had been  c u t t i n g  



a t  t h e  c o r n e r  of  t h e  d i t c h  and "bad wash ing"  a t  t h e  p o i n t  a t  

which  t h e  i r r i g a t i o n  p i p e  comes o u t .  An a d d i t i o n a l  w i t n e s s ,  J o h n  

S impson ,  who t e s t i f i e d  t o  b e i n g  a  c o n t r a c t o r  and d o i n g  work f o r  

t h e  S o i l  C o n s e r v a t i o n  S e r v i c e ,  i n d i c a t e d  t h a t  it would t a k e  $5500  

t o  make t h e  i r r i g a t i o n  s y s t e m  s u i t a b l e ,  t o  p r e v e n t  f u r t h e r  

wash ing  on S m i t h s  ' l a n d ,  and to r e p a i r  p a s t  damage. 

W e  f i n d  t h i s  e v i d e n c e  to be s u f f i c i e n t  to s u p p o r t  t h e  

j u d g e ' s  f i n d i n g s  of  n e g l i g e n c e  and c a r e l e s s n e s s  i n  p l a i n t i f f s '  

i r r i g a t i o n  p r a c t i c e s ,  and h i s  f i n d i n g  of damages of $5500. W e  

w i l l  n o t  o v e r t u r n  t h e  d i s t r i c t  judge when t h e r e  is s u b s t a n t i a l  

e v i d e n c e  to  s u p p o r t  h i s  f i n d i n g s .  

The d i s t r i c t  judge  I s  c o n c l u s i o n  No. 5  p r o v i d e d  f o r  

d i s s o l u t i o n  of  t h e  i n j u n c t i o n  which p r e v e n t e d  S m i t h s  f rom u s i n g  

t h e  roadway. H e  o r d e r e d  p l a i n t i f f s  to pay $2500 a t t o r n e y  f e e s  i n  

a c c o r d a n c e  w i t h  s e c t i o n  27-19-406, MCA. P l a i n t i f f s  c o n t e n d  t h a t  

t h e  s t a t u t e  d o e s  n o t  allow f o r  f e e s  o v e r  $100,  and i n  a d d i t i o n  

t h a t  no h e a r i n g  was had to e s t a b l i s h  t h e  f e e s .  

S e c t i o n  27-19-406, MCA, d o e s  s e t  a $100 l i m i t  on  t h e  r eco -  

v e r y  of c o s t s .  However, t h i s  C o u r t  h a s  d e t e r m i n e d  t h a t  a t t o r n e y  

f e e s  and costs  are r e c o v e r a b l e  unde r  s e c t i o n  27-19-306, MCA, as 

e l e m e n t s  of  t h e  damages s u s t a i n e d  by r e a s o n  of t h e  i n j u n c t i o n ,  

and no s u c h  mone t a ry  l i m i t  a p p e a r s  i n  t h a t  s t a t u t e .  Our p a s t  

d e c i s i o n s  have  s a n c t i o n e d  t h e  d e t e r m i n a t i o n  of t h e  f e e  by u s i n g  

t h e  " r e a s o n a b l e "  s t a n d a r d .  Boz-Lew B u i l d e r s  v. Smi th  ( 1 9 7 7 ) ,  1 7 4  

Mont. 448,  455,  571  P.2d 389,  393; Godf rey  v .  P i l o n  ( 1 9 7 4 ) ,  1 6 5  

Mont. 439,  448-449, 529 P.2d 1372 ,  1377;  S h e r i d a n  County Electr ic 

Co-op v .  Fe rguson  ( 1 9 5 1 ) ,  1 2 4  Mont. 543,  551 ,  227 P.2d 597,  602 .  

D e s p i t e  t h e  f a c t  t h a t  s e c t i o n  27-19-306 p r o v i d e s  f o r  r e c o v e r y  by 

a n  a c t i o n  on an  i n j u n c t i o n  bond,  w e  a p p l y  t h e  same r e a s o n a b l e  

s t a n d a r d  t o  t h o s e  a c t i o n s  f o r  a t t o r n e y  f e e s  i n  which a bond is 

n o t  i n v o l v e d .  I n  making a t t o r n e y  f e e s  a n  e l e m e n t  of damages u n d e r  

s e c t i o n  27-19-306, t h e  l e g i s l a t u r e  s u r e l y  d i d  n o t  i n t e n d  to make 

t h e  r e c o v e r y  depend on  t h e  j u d g e ' s  d i s c r e t i o n  i n  demanding a n  

i n j u n c t i o n  bond. Thus we f i n d  t h a t  t h e  d i s t r i c t  judge s h o u l d  



h a v e  awarded r e a s o n a b l e  f e e s  as an  e l e m e n t  of  damages ,  p u r s u a n t  

t o  s e c t i o n  27-19-306, MCA, and n o t  as c o s t s  of s u i t .  

I n  t h i s  c a s e ,  t h e r e  was no e v i d e n c e  b e f o r e  t h e  D i s t r i c t  

C o u r t  a s  t o  wha t  c o n s t i t u t e d  a r e a s o n a b l e  f e e .  The d i s t r i c t  

j u d g e  c a n n o t  make a d e t e r m i n a t i o n  w i t h o u t  h a v i n g  such  e v i d e n c e  

b e f o r e  him. F i r s t  S e c u r i t y  Bank of  Bozeman v. T h o l k e s  ( 1 9 7 6 ) ,  

1 6 9  Mont. 422,  429,  547 P.2d 1328 ,  1331-32; C r n c e v i c h  v. 

George town R e c .  Corp.  ( 1 9 7 5 ) ,  1 6 8  Mont. 1 1 3 ,  1 2 0 ,  5 4 1  P.2d 56 ,  

59 .  T h e r e f o r e  w e  v a c a t e  t h e  award of a t t o r n e y  f e e s  and remand 

t h i s  case t o  t h e  D i s t r i c t  C o u r t  f o r  a h e a r i n g  as to r e a s o n a b l e  f e e s .  

D e f e n d a n t s  s u b m i t t e d  to t h e  c o u r t  a memorandum of  costs  of 

$1 ,073 .87 .  P l a i n t i f f s  t h e r e a f t e r  moved t h e  D i s t r i c t  C o u r t  to 

s t r i k e  t h e  memorandum of  c o s t s  f o r  f a i l u r e  t o  s e r v e  it upon t h e  

p l a i n t i f f s  o r  t h e i r  a t t o r n e y  w i t h i n  f i v e  d a y s  a f  t e r  n o t i c e  of  t h e  

d e c i s i o n ,  p u r s u a n t  to s e c t i o n  25-10-501, MCA, o r  i n  t h e  a l t e r n a t i v e ,  

t o  t a x  costs. The d i s t r i c t  judge  d i d  n o t  r u l e  on  t h e  m o t i o n  and 

a l l o w e d  t h e  costs as c l a i m e d  by d e f e n d a n t s  to s t a n d .  On a p p e a l ,  

d e f e n d a n t s  a d m i t  t h a t  s e v e r a l  items of c o s t  were i n c o r r e c t l y  

l i s t e d .  Because  o f  t h e  D i s t r i c t  C o u r t ' s  f a i l u r e  t o  c o n s i d e r  t h i s  

t i m e l y  m o t i o n  of p l a i n t i f f s ,  w e  v a c a t e  t h e  award of costs, and 

remand to t h e  D i s t r i c t  C o u r t  f o r  a h e a r i n g  on  t h e  m o t i o n .  

W e  remand t h i s  case t o  t h e  D i s t r i c t  C o u r t  f o r  f u r t h e r  pro-  

c e e d i n g s  c o n s i s t e n t  w i t h  t h i s  o p i n i o n .  

C h i e f  J u s t i c e  


