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M r .  ~ u s t i c e  Gene B. Daly d e l i v e r e d  t h e  Opinion of t h e  Court .  

On September 20, 1979, defendant -appe l lan t  Johnny Garza 

Gar r ido  was charged i n  t h e  D i s t r i c t  Cour t  of t h e  Eigh th  

J u d i c i a l  D i s t r i c t  of t h e  S t a t e  of  Montana w i t h  two counts  of 

f e lony  t h e f t  under s e c t i o n  45-5-301(1) ( a ) ,  MCA. The county 

a t t o r n e y  and t h e  defendant  en t e red  i n t o  a  p l e a  agreement. 

Defendant was subsequent ly  sentenced t o  f i v e  y e a r s  i n  t h e  

Montana S t a t e  P r i s o n  and des igna ted  a  nondangerous o f f ende r .  

Defendant appea ls .  

Defendant w a s  charged wi th  two counts  of f e lony  t h e f t  

under s e c t i o n  45-5-301 (1) ( a )  , MCA. T h e r e a f t e r ,  defendant  

e n t e r e d  a p l e a  of " n o t  g u i l t y "  t o  each count .  A f t e r  v a r i o u s  

p r e t r i a l  motions,  t h e  county a t t o r n e y  and defendant  e n t e r e d  

i n t o  a  p l e a  agreement on January 4 ,  1980. The t e r m s  of t h e  

agreement were: (1) defendant  would p l ead  " g u i l t y "  t o  Count 

I, f e lony  t h e f t ;  ( 2 )  t h e  S t a t e  would d i smis s  Count I1 of  i t s  

in format ion ,  a l s o  f e lony  t h e f t ;  ( 3 )  defendant  would recom- 

mend t o  t h e  c o u r t  t h a t  he r e c e i v e  a  d e f e r r e d  impos i t ion  of 

sen tence ;  ( 4 )  t h e  county a t t o r n e y  would make no recommenda- 

t i o n  a s  t o  sen tenc ing ;  and ( 5 )  t h e  county a t t o r n e y  would 

i n d i c a t e  t o  t h e  c o u r t  a t  t h e  t i m e  of s en t enc ing  t h a t  defen- 

d a n t  had cooperated wi th  t h e  p o l i c e  and o t h e r  a u t h o r i t i e s  i n  

t h i s  cause  and i n  o t h e r  causes  pending be fo re  t h e  D i s t r i c t  

Court  . 
Pursuant  t o  t h e  t e r m s  o f  t h e  agreement on January 4 ,  

1980, defendant  p leaded " g u i l t y "  t o  Count I. The ~ i s t r i c t  

Cour t  accep ted  defendant '  s p l e a  and t h e  S t a t e  dismissed 

Count 11 of  t h e  in format ion .  The c o u r t  se t  sen t enc ing  f o r  

February 5, 1980. Defendant then submit ted himself  t o  t h e  

p roba t ion  and p a r o l e  depar tment  f o r  a  p resen tence  i n t e r v i e w  

and i n v e s t i g a t i o n .  



P r i o r  t o  s en t enc ing  a presen tence  r e p o r t  was submit ted 

t o  t h e  c o u r t .  Defense counsel  r ece ived  a  copy of t h e  pre-  

s en t ence  r e p o r t  which s t a t e d ,  " a l l  law enforcement agency 

r e c o r d s  a t t ached . "  The presen tence  r e p o r t  concluded by 

recommending t h a t  defendant  r e c e i v e  a  three-year  d e f e r r e d  

impos i t i on  of sen tence .  

A t  t h e  sen tenc ing  on February 5, 1980, pu r suan t  t o  t h e  

t e r m s  of t h e  p l e a  agreement, t h e  S t a t e  advised  t h e  c o u r t  

t h a t  defendant  had f u l l y  cooperated wi th  p o l i c e  and law 

enforcement a u t h o r i t i e s  and t h a t  h i s  coope ra t ion  had r e -  

s u l t e d  i n  a  conv ic t ion  i n  ano the r  case .  Defense counse l  a l s o  

advised  t h e  c o u r t  t h a t  defendant  b a s i c a l l y  accepted t h e  

recommendations of t h e  presen tence  r e p o r t .  The c o u r t  then 

imposed sen tence  s t a t i n g :  " I t  i s  t h e  judgment of t h i s  c o u r t  

you be sentenced t o  t h e  Montana S t a t e  P r i s o n  f o r  a  pe r iod  of 

f i v e  years .  For t h e  purpose of e l i g i b i l i t y  of p a r o l e ,  you 

a r e  found t o  be a  nondangerous o f f ende r .  Anything f u r t h e r ? "  

"NO,  s i r . "  

The fo l lowing  day,  February 6, 1980, t h e  Grea t  F a l l s  

Tribune p r i n t e d  a  s t o r y  s t a t i n g  t h e  c o u r t ' s  r ea sons  f o r  

imposing t h e  sen tence .  The c o u r t  s t a t e d  t h a t  defendant  was 

i n  t h e  bus ines s  of  r a c k e t - s t y l e  household t h e f t s .  Defen- 

d a n t ,  through h i s  counse l ,  then moved t h e  c o u r t  i n  a  com- 

bined motion t o  r econs ide r  t h e  s en t ence  and/or t o  withdraw 

h i s  " g u i l t y "  p l e a .  The motion w a s  based on grounds t h a t  t h e  

a r t i c l e  i n  t h e  Tribune a r t i c u l a t e d  t h e  c o u r t ' s  r ea son ing  f o r  

imposing t h e  sen tence ,  whereas no such r ea sons  w e r e  a r t i -  

c u l a t e d  i n  open c o u r t  be fo re  defendant  and h i s  counse l .  The 

r ea sons  g iven  f o r  impos i t i on  of t h e  s en t ence  i n d i c a t e d  t h a t  

t h e  c o u r t  ob ta ined  in format ion  i n  r ega rd  t o  t h i s  c a s e  from 

sou rces  o t h e r  t han  t h e  f a c t s  and m a t t e r s  con ta ined  i n  t h e  

c o u r t  f i l e  and t h e  r eco rd  genera ted  i n  open c o u r t .  



A hea r ing  on t h e  motion t o  r econs ide r  was he ld  on 

February 11, 1980. The au tho r  of t h e  presen tence  r e p o r t  w a s  

c a l l e d  a s  a  wi tness .  The c o u r t  then  au tho r i zed  de fense  

counsel  t o  a sk  t h e  c o u r t  q u e s t i o n s  i n  r ega rd  t o  t h e  i n f o r -  

mation upon which i t  based i t s  sen tenc ing  d e c i s i o n .  Defense 

counse l ,  having assumed t h a t  p o l i c e  i n v e s t i g a t i v e  r e p o r t s  

w e r e  n o t  inc luded  w i t h i n  t h e  term " a l l  l a w  enforcement 

agency r eco rds , "  asked t h e  c o u r t  how it obta ined  in format ion  

t h a t  defendant  was involved i n  f i v e  b u r g l a r i e s  and t h r e e  

t h e f t s .  The c o u r t  then  asked defense  counse l  whether it had 

a  copy of t h e  p o l i c e  r e p o r t s .  Defense counse l  advised t h a t  

he  d i d  have cop ie s  of t h e  p o l i c e  r e p o r t s ,  and t h e  c o u r t  then  

e x h i b i t e d  cop ie s  of t h e  p o l i c e  r e p o r t s  con ta ined  i n  i t s  

f i l e .  A t  t h a t  t i m e  de fense  counsel  l ea rned  t h a t  t h e  c o u r t  

r o u t i n e l y  r ece ived  c o p i e s  of  p o l i c e  i n v e s t i g a t i v e  r e p o r t s  

which w e r e  n o t  g e n e r a l l y  a t t a c h e d  t o  t h e  copy of t h e  pre-  

sen tence  r e p o r t  d e l i v e r e d  t o  t h e  de fense  counse l ,  b u t  de- 

f e n s e  counse l  admi ts  t h a t  h i s  cop ie s  a r e  g e n e r a l l y  ob ta ined  

by d i scovery .  

The combined motion was t h e r e a f t e r  denied.  

The i s s u e s  p re sen ted  on appea l  a r e :  

1. Whether t h e  D i s t r i c t  Court  abused i t s  d i s c r e t i o n  by 

imposing sen tence  and judgment w i thou t  f i r s t  a r t i c u l a t i n g  

t h e  b a s i s  f o r  i t s  dec i s ion .  

2 .  Whether t h e  f a i l u r e  t o  p rov ide  defendant  w i t h  a l l  

in format ion  supp l i ed  t o  t h e  c o u r t  i n  t h e  presen tence  r e p o r t  

den ied  defendant  t h e  r i g h t  of e f f e c t i v e  a s s i s t a n c e  of 

counsel .  

A sen tenc ing  judge i s  ves t ed  w i t h  d i s c r e t i o n a r y  power 

t o  determine t h e  e x t e n t  of punishment which may be imposed. 

P e t i t i o n  of  Amor (1963) ,  143 Mont. 305, 389 P.2d 54. I n  t h e  



i n s t a n t  ca se ,  defendant  was charged w i t h  and pleaded g u i l t y  

t o  committing t h e  crime of f e lony  t h e f t  and w a s  sentenced t o  

f i v e  y e a r s  i n  t h e  S t a t e  Pr i son .  The maximum sen tence  which 

may be imposed f o r  t h e  crime of f e lony  t h e f t  i s  t e n  y e a r s .  

Sec t ion  45-6-301, MCA. This  Court  has  c o n s i s t e n t l y  he ld  

t h a t  i f  a sen tence  i s  w i t h i n  t h e  l i m i t s  provided by s t a t u t e ,  

i t  i s  n o t  an abuse of d i s c r e t i o n .  S t a t e  v .  Mann (1976) ,  169 

Mont. 306, 546 P.2d 515; S t a t e  v. Gussenhoven (1944) ,  116 

Mont. 350, 152 P.2d 876. The sen tence  which defendant  

r ece ived  was n o t  an  abuse of d i s c r e t i o n .  

Defendant, however, cha l l enges  n o t  s o  much t h e  s en t ence  

a s  t h e  manner i n  which it was determined.  The founda t ion  of 

h i s  cha l l enge  i s  S t a t e  v. Stumpf (1980) ,  Mont. , 

609 P.2d 298, 37 St-Rep.  673, which s tates t h a t  a t r i a l  

c o u r t  i s  r equ i r ed  t o  a r t i c u l a t e  t h e  b a s i s  upon which i t s  

sen tenc ing  d i s c r e t i o n  i s  exe rc i sed .  Defendant a l l e g e s  t h a t  

by n o t  s t a t i n g  i t s  r ea sons  f o r  imposing t h e  f i ve -yea r  sen- 

t ence ,  t h e  t r i a l  c o u r t  abused i t s  d i s c r e t i o n .  The ho ld ing  

of Stumpf, however, has  p rospec t ive  a p p l i c a t i o n  on ly .  I t  was 

n o t  decided u n t i l  A p r i l  3, 1980, some t i m e  a f t e r  t h i s  defen- 

d a n t  w a s  sentenced on February 5, 1980. Y e t ,  by g r a n t i n g  a 

motion f o r  r e c o n s i d e r a t i o n ,  it would appear  t h a t  defendant  

had access t o  any f a c t s  he may d e s i r e .  

I t  i s  w e l l  s e t t l e d  t h a t  t h i s  Court  presumes t h e  cor-  

r e c t n e s s  of t h e  lower c o u r t ' s  o rde r  on appea l .  I t  i s  t h e  

burden of t h e  a p p e l l a n t  t o  overcome such a presumption. 

S t a t e  v.  Lane, Jr. (1977) ,  175 Mont. 225, 573 P.2d 198; 

S t a t e  ex  rel .  S tevens  v. D i s t r i c t  Court  (1976) ,  170 Mont. 

22, 550 P.2d 385, 388. Defendant h e r e  has  f a i l e d  t o  over-  

come t h e  presumption and,  t hus ,  has  f a i l e d  t o  meet h i s  

burden of p roof .  



Defendant a l l e g e s  t h a t  he was denied t h e  r i g h t  t o  e f -  

f e c t i v e  a s s i s t a n c e  of counse l  because he was n o t  provided 

w i t h  a l l  in format ion  which was supp l i ed  t o  t h e  c o u r t  i n  t h e  

presen tence  r e p o r t .  However, t he  t r a n s c r i p t  r eco rd  r e v e a l s  

t h a t  he was i n  posses s ion  of a l l  t he  p o l i c e  r e p o r t s .  This  

d i sc repancy  i l l u s t r a t e s  t h a t  any claimed i n e f f e c t i v e n e s s  was 

n o t  due t o  the  c o u r t ' s  wi thholding of in format ion .  Ra ther ,  

defense  counsel  f a i l e d  t o  i n s p e c t  t h e  r e p o r t s  and, t hus ,  

proceeded on an i n c o r r e c t  assumption of what was conta ined  

t h e r e i n .  

There i s  no evidence t h a t  defendant  was p re jud iced  by 

h i s  c o u n s e l ' s  f a i l u r e  t o  i n s p e c t  t h e  presen tence  r e p o r t s .  

Defendant has  never a l l e g e d  o r  a t tempted t o  prove t h a t  he 

d i d  n o t  engage i n  a  "bus ines s "  o r  a  s e r i e s  of s t ea l - t o -o rde r  

t h e f t s  o r  t h a t  he d i d  n o t  commit f i v e  the£ ts and t h r e e  

b u r g l a r i e s .  These were t he  reasons  s en t ence  was imposed, 

and i n  t h e  absence of any p r e j u d i c e  caused thereby,  r e l i e f  

cannot  be g ran ted .  

Affirmed. - J u s t i c e  

We concur:  



M r .  Ch ie f  J u s t i c e  F rank  I .  Haswe l l ,  c o n c u r r i n g  i n  p a r t  and 
d i s s e n t i n g  i n  p a r t :  

Whi le  I c o n c u r  w i t h  t h e  r e s u l t  r e a c h e d  by t h e  m a j o r i t y  

w i t h  r e g a r d  to  t h e  r i g h t  to c o u n s e l  i s s u e ,  I m u s t  r e s p e c t f u l l y  

d i s s e n t  f rom t h e  m a j o r i t y  o p i n i o n  c o n c e r n i n g  t h e  i s s u e  of abuse  

o f  d i s c r e t i o n .  

The m a j o r i t y  d e c l i n e  to a p p l y  t h e  r e q u i r e m e n t  of S t a t e  v.  

S tumpf ( 1980 ) , Mont . , 609 P.2d 298,  37 S t .Rep .  673 ,  t h a t  

t h e  t r i a l  c o u r t  mus t  a r t i c u l a t e  t h e  r e a s o n s  u n d e r l y i n g  i t s  sen- 

t e n c e  d e t e r m i n a t i o n .  The h o l d i n g  of Stumpf e x p r e s s l y  s t a t e s  t h a t  

i t  is t o  have  p r o s p e c t i v e  a p p l i c a t i o n  o n l y ,  and f o r  t h i s  r e a s o n  

t h e  m a j o r i t y  f i n d  t h e  case i n a p p l i c a b l e .  Y e t  t h e  r e q u i r e m e n t  s e t  

f o r t h  i n  Stumpf was a p p l i e d  to t h e  d e f e n d a n t  t h e r e i n ,  r e s u l t i n g  

i n  t h e  s e t t i n g  a s i d e  of a  s e n t e n c e  imposed by a d i s t r i c t  judge  

who was unaware  of  t h e  r e q u i r e m e n t .  

I f  t h i s  d e f e n d a n t ' s  a p p e a l  had been  p r e s e n t e d  to u s  p r i o r  

t o  t h e  Stumpf c a s e ,  w e  would have a p p l i e d  t h e  same a n a l y s i s  and 

r e a c h e d  t h e  same r e s u l t .  The r e a s o n s  f o r  r e q u i r i n g  d i s t r i c t  

j u d g e s  t o  a r t i c u l a t e  t h e  b a s i s  f o r  t h e i r  s e n t e n c i n g  d e c i s i o n s  

s t i l l  e x i s t ,  r e g a r d l e s s  of what  Stumpf s t a t e s  w i t h  r e g a r d  to 

p r o s p e c t i v e  a p p l i c a t i o n .  The i s s u e s  a r e  i d e n t i c a l .  The a n a l y s i s  

s h o u l d  be i d e n t i c a l  and t h e  r e s u l t  s h o u l d  be i d e n t i c a l .  

C h i e f  J u s t i c e  

M r .  J u s t i c e  D a n i e l  J. Shea  d i s s e n t s  a n d  w i l l  f i l e  a d i s s e n t i n g  
o p i n i o n  l a t e r .  

T h i s  c a u s e  w a s  s u b m i t t e d  p r i o r  t o  J a n u a r y  5 ,  1981.  


