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M r .  J u s t i c e  Gene B. Daly d e l i v e r e d  the  Opinion of t h e  Court .  

Seven Seas  Import-Export & Mercan t i l e ,  I n c . ,  appea l s  a  

summary judgment g ran ted  by the  D i s t r i c t  Cour t  of t h e  Four th  

J u d i c i a l  D i s t r i c t ,  Missoula County, t h e  Honorable James B.  

Wheelis p r e s i d i n g ,  i n  favor  of Handee Foods, I n c . ,  and 

F rede r i ck  W. Kr ieger .  

On August 25, 1978, a p p e l l a n t  f i l e d  s u i t  a l l e g i n g  t h r e e  

c la ims  f o r  r e l i e f .  Each c l a im  was based on a  c o n s t a b l e ' s  

s a l e ,  on May 29, 1974, of goods l e f t  a t  a  warehouse owned by 

Handee Foods, Inc . ,  and r e n t e d  t o  Raymond B r a u l t ,  p r e s i d e n t  

of Seven Seas  Import-Export & Mercan t i l e ,  Inc .  

B r a u l t  r e n t e d  a  p o r t i o n  of t h e  warehouse from respon- 

d e n t  i n  1973. H e  a p p a r e n t l y  needed t h e  space  t o  s t o r e  

s p e c i f i e d  types  of  f i b e r g l a s s  i n s u l a t i o n  t o  be  used i n  t h e  

c o n s t r u c t i o n  of meta l  bu i ld ings .  

Appel lan t  a l l e g e s  t h a t  i n  March 1974 it became neces- 

s a r y  t o  t e rmina t e  t h e  r e n t a l  agreement w i th  Handee Foods t o  

a l l ow a p p e l l a n t ' s  performance on c e r t a i n  o t h e r  c o n t r a c t  

m a t t e r s  o u t s i d e  t h e  s tate.  Seven Seas a t  t h i s  t i m e  was i n  

a r r e a r s  i n  r e n t a l  payments amounting t o  approximately $896. 

Appel lan t  f u r t h e r  a l l e g e s  t h a t  B r a u l t  wrote  t o  respon- 

d e n t ,  adv i s ing  i t  of  t h e  s i t u a t i o n  and g i v i n g  respondent  a 

q u a n t i t y  of  t h e  i n s u l a t i o n  s t o r e d  i n  t h e  warehouse e q u a l  i n  

wholesale  p r i c e  t o  t h e  amount of r e n t  owing. The ba lance  of 

t h e  i n s u l a t i o n  was then  a l l e g e d l y  s o l d  by a p p e l l a n t  t o  

v a r i o u s  o t h e r  bus ines s  concerns  which w e r e  t o l d  they could 

o b t a i n  t h e i r  r e s p e c t i v e  q u a n t i t i e s  a t  r e sponden t ' s  warehouse. 

Respondent was a l l e g e d l y  informed of  t h e  o t h e r  pur- 

c h a s e r s  and was t o  r e l e a s e  t h e  i n s u l a t i o n  when they came t o  

p ick  i t  up. Appel lan t  contends ,  however, respondent  r e f u s e d  

t o  r e l e a s e  t h e  i n s u l a t i o n ,  l a i d  c l a im  t o  t h e  e n t i r e t y  of t h e  



s t o r e d  i n s u l a t i o n ,  and then  improperly s o l d  it, r e t a i n i n g  

t h e  proceeds .  

~ e s p o n d e n t ,  by way of  answer, denied being con tac t ed  by 

B r a u l t  as t o  h i s  need t o  t e rmina t e  t h e  r e n t a l  agreement; 

denied accep t ing  any q u a n t i t y  of i n s u l a t i o n  a s  payment of 

a p p e l l a n t ' s  r e n t ;  denied being informed of t h e  sale of  t h e  

ba lance  of t h e  i n s u l a t i o n  t o  o t h e r  bus ines s  concerns;  and 

denied t h a t  any pu rchase r s  came t o  p i ck  up t h e i r  r e s p e c t i v e  

q u a n t i t i e s .  Respondent then admits  s e l l i n g  t h e  i n s u l a t i o n  

s t o r e d  i n  i t s  warehouse f o r  nonpayment of r e n t  by a p p e l l a n t .  

A f t e r  t h e  complaint  was f i l e d ,  a p p e l l a n t  served v a r i o u s  

i n t e r r o g a t o r i e s  on respondent .  Respondent, i n  answering 

them, r evea l ed  t h a t  t h e  i n s u l a t i o n  was s o l d  on May 29, 1974, 

t o  Handee Foods, Inc . ,  t h e  h i g h e s t  b i d d e r ,  f o r  $2,424.55. 

Respondent a l s o  s t a t e d  t h a t  t h e  s a l e  was conducted pu r suan t  

t o  s e c t i o n  71-3-1203, MCA, by a c o n s t a b l e  f o r  t h e  J u s t i c e  

Court  a t  r e sponden t ' s  warehouse. The s a l e  w a s  a d v e r t i s e d  by 

p o s t i n g  n o t i c e  on May 16,  1974, i n  f i v e  p u b l i c  p l a c e s  i n  

Missoula County. 

Respondent a l s o  se rved  i n t e r r o g a t o r i e s  on a p p e l l a n t .  

However, they  w e r e  never answered. No s a n c t i o n s  w e r e  re- 

ques ted  by respondent ,  and, t hus ,  t h e  i n t e r r o g a t o r i e s  w e r e  

n o t  p a r t  of  t h e  r eco rd  submit ted on t h e  motion f o r  summary 

j udgmen t . 
Respondent f i l e d  i t s  motion f o r  summary judgment on 

March 23, 1979. A hea r ing  on t h e  m a t t e r  w a s  he ld  on ~ p r i l  

9 ,  1979, a f t e r  which t h e  D i s t r i c t  Cour t  g r an t ed  t h e  motion, 

f i n d i n g  t h a t  a l l  c l a ims  brought  by a p p e l l a n t  w e r e  ba r r ed  by 

a p p l i c a b l e  s t a t u t e s  of l i m i t a t i o n .  A t  t h e  t i m e  t h e  ~ i s t r i c t  

Cour t  made i t s  d e c i s i o n ,  t h e  submit ted r eco rd  inc luded  t h e  

complaint ,  answer, r e sponden t ' s  answers t o  i n t e r r o g a t o r i e s ,  



and an a f f i d a v i t ,  f i l e d  t h e  day of  t h e  hea r ing ,  s t a t i n g  t h a t  

F. ~ i c k  Baker had purchased a q u a n t i t y  of  i n s u l a t i o n  from 

a p p e l l a n t  b u t  was denied acces s  t o  t h e  goods by respondent .  

Appel lan t  moved t o  v a c a t e  t h e  c o u r t ' s  o r d e r  on June 8 ,  

1979. However, counse l  f a i l e d  t o  no te  t h e  m a t t e r  f o r  hear-  

i n g .  A f t e r  r e c e i p t  of t h e  motion t o  vaca t e ,  respondent  

se rved  on a p p e l l a n t  a n o t i c e  t h a t  t h e  motion was deemed 

denied pu r suan t  t o  Rule 59, M.R.Civ.P., i n  t h a t  i t  had n o t  

been noted o r  heard w i t h i n  t e n  days  of s e r v i c e  a s  r e q u i r e d .  

Summary judgment was e n t e r e d  on December 1 6 ,  1980, and 

Seven Seas  appea ls .  

Appel lan t  r a i s e s  numerous c o l l a t e r a l  c o n t e n t i o n s  on 

appea l .  The s o l e  m a t t e r  a t  i s s u e ,  however, i s  whether t h e  

D i s t r i c t  Cour t  was proper  i n  f i n d i n g  t h a t  a p p e l l a n t ' s  c l a i m s  

a r e  ba r r ed  by t h e  s t a t u t e s  of l i m i t a t i o n  and, t h e r e f o r e ,  

p roper  i n  g r a n t i n g  r e sponden t ' s  motion f o r  summary judgment. 

I n  determining whether t h e  pe r iod  of  l i m i t a t i o n  has  

exp i r ed  i n  a g iven  c a s e ,  it i s  necessary  t o  examine two 

p o i n t s  i n  time. F i r s t ,  when t h e  d i d  t h e  cause  of a c t i o n  

which gave r ise t o  t h e  s u i t  accrue? Second, when was t h e  

a c t i o n  commenced? Engine Rebui lders ,  I nc .  v .  Seven Seas  

Impor t-Expor t & Mercan t i l e  (198 0 )  , Mont. , 615 

P.2d 871, 37 St.Rep. 1406. 

Rule 3 ,  M.R.Civ.P., p rov ides  t h a t  a  c i v i l  a c t i o n  i s  

commenced upon t h e  f i l i n g  of t h e  complaint .  I n  t h i s  i n -  

s t a n c e ,  t h e  s u i t  w a s  i n i t i a t e d  on August 26, 1978. 

A s  t o  when t h e  cause  of a c t i o n  accrued and t h e  l i m i t a -  

t i o n  pe r iod  thus  s t a r t e d  t o  run ,  it i s  necessary  t o  examine 

t h e  p a r t i c u l a r  b a s i s  and t h e o r i e s  upon which a p p e l l a n t  s eeks  

r e l i e f .  



A s  a  b a s i s  f o r  h i s  cause  of a c t i o n ,  a p p e l l a n t  a l l e g e s  

i n  i t s  complaint  t h a t  respondent  took improper c o n t r o l  over  

t h e  i n s u l a t i o n  s t o r e d  i n  i t s  warehouse; s o l d  i t  wi thou t  

a u t h o r i t y  and then  r e t a i n e d  t h e  proceeds.  I n  a s s e r t i n g  t h i s  

cause  of a c t i o n ,  a p p e l l a n t  makes a  c l a i m  f o r  recovery f i r s t  

on a theo ry  t h a t  a  c o n s t r u c t i v e  t r u s t  was e s t a b l i s h e d  whereby 

respondent ,  a s  t r u s t e e ,  he ld  t h e  i n s u l a t i o n  and t h e  proceeds  

therefrom f o r  t h e  b e n e f i t  of a p p e l l a n t .  

Appel lan t  then a s s e r t s  a second theo ry  of recovery ,  

sounding i n  t o r t  ( conve r s ion ) ,  contending t h a t  respondent  

s o l d  t h e  i n s u l a t i o n  a t  an improperly conducted sale and, 

t h u s ,  i s  l i a b l e  f o r  t h e  va lue  of t h e  goods. 

Appel lan t  f i n a l l y  contends ,  a s  a  t h i r d  c la im f o r  r e l i e f ,  

t h a t  due t o  t h e  w i l l f u l  and wanton d i s r e g a r d  of i t s  r i g h t s ,  

it i s  e n t i t l e d  t o  exemplary damages. 

Upon review of a p p e l l a n t ' s  complaint ,  it i s  appa ren t  

t h a t  t h e  a l l e g e d  improper a c t i v i t y  g i v i n g  r ise t o  appel-  

l a n t ' s  c l a im  of recovery  occurred on o r  p r i o r  t o  t h e  d a t e  

respondent  had t h e  i n s u l a t i o n  s o l d ,  May 29, 1974. Conse- 

q u e n t l y ,  over  f o u r  y e a r s  have passed between t h e  a c c r u a l  of 

t h e  cause  of a c t i o n  and t h e  commencing of s u i t .  

Appel lan t  contends  t h a t ,  i n  determining when t h e  cause  

of  a c t i o n  accrued,  w e  should n o t  look t o  t h e  d a t e  t h e  i n s u l a -  

t i o n  w a s  s o l d  b u t  t o  t h e  d a t e  a p p e l l a n t  made a demand f o r  

t h e  r e t u r n  of t hose  goods, J u l y  19 ,  1978. Appel lan t  b a s i s  

t h i s  argument on an a l l e g a t i o n  t h a t  it w a s  w i thou t  knowledge 

of t h e  sale u n t i l  it made a  demand f o r  t h e  r e t u r n  of t h e  

i n s u l a t i o n .  

I n  r e j e c t i n g  a p p e l l a n t ' s  argument, we no te  t h a t  when a  

c o u r t  i s  presen ted  w i t h  a  motion f o r  summary judgment, i t  

must r e l y  on t h e  submit ted p l ead ings ,  d e p o s i t i o n s ,  answers 



t o  i n t e r r o g a t o r i e s  and admiss ions  on f i l e ,  t oge the r  w i th  any 

suppor t ing  a f f i d a v i t s ,  i n  fo rmula t ing  i t s  r u l i n g  on t h e  

motion. Rule 56 (c)  , M.R.Civ.P. The D i s t r i c t  Court  w i l l  n o t  

be he ld  i n  e r r o r  on t h e  b a s i s  of documents n o t  be fo re  it a t  

t h e  t i m e  it r e n d e r s  i t s  d e c i s i o n .  Baylor v. Jacobson (1976) ,  

170 Mont. 234, 552 P.2d 55. 

I n  t h i s  i n s t a n c e  t h e  a l l e g a t i o n  of l a c k  of knowledge, 

demand and then r e f u s a l  t o  r e t u r n  t h e  goods was n o t  r a i s e d  

i n  t h e  complaint ,  t h e  answer, t h e  i n t e r r o g a t o r i e s  o r  i n  any 

a f f i d a v i t  p rope r ly  be fo re  t h e  c o u r t  a t  t h e  t i m e  summary 

judgment was gran ted .  The a l l e g a t i o n ,  t h e r e f o r e ,  w i l l  n o t  

be cons idered  on appea l  a s  a b a s i s  f o r  r e v e r s i n g  t h e  D i s -  

t r i c t  C o u r t ' s  r u l i n g .  

I n  pas s ing ,  w e  acknowledge t h a t  a p p e l l a n t  a t t empt s  t o  

suppor t  t h i s  i s s u e  on i t s  motion t o  v a c a t e  w i t h  an  a f f i d a v i t  

and copy of a  "demand" se rved  on respondent .  Appel lan t ,  

however, f a i l e d  t o  n o t e  t h e  motion f o r  any c o n s i d e r a t i o n  o r  

a d j u d i c a t i o n ;  f u r t h e r ,  it has  f a i l e d  t o  demonstra te  t h a t  

t h i s  in format ion  was unava i l ab l e  p r i o r  t o  t h e  D i s t r i c t  

C o u r t ' s  g r a n t i n g  of  t h e  summary judgment. 

Upon reviewing t h e  submit ted r eco rd  p rope r ly  b e f o r e  t h e  

Court ,  even i n  a  l i g h t  most f avo rab le  t o  a p p e l l a n t ,  w e  must 

conclude t h a t  a p p e l l a n t ' s  cause  of a c t i o n  accrued p r i o r  t o  

o r  on May 29, 1974, t h e  d a t e  of t h e  a l l e g e d  improper s a l e .  

Consequently,  f o u r  y e a r s  exp i r ed  between a c c r u a l  and com- 

mencement of t h e  a c t i o n .  

Sec t ion  27-2-207, MCA, provides:  

"Tor t  a c t i o n s  i nvo lv ing  p rope r ty .  Within 2 
y e a r s  i s  t h e  pe r iod  p re sc r ibed  f o r  t h e  com- 
mencement of an  a c t i o n  f o r :  

" (2 )  t ak ing ,  d e t a i n i n g ,  o r  i n j u r i n g  any goods 
o r  c h a t t e l s ,  i n c l u d i n g  a c t i o n s  f o r  t h e  s p e c i f i c  
recovery  of pe r sona l  p r o p e r t y ; "  



C l e a r l y ,  a p p e l l a n t ' s  c l a im  sounding i n  t o r t  i s  ba r r ed  by 

t h i s  two-year s t a t u t e  of l i m i t a t i o n .  

I t  could be  argued t h a t  s e c t i o n  27-2-204, MCA ( s t a t u t e  

of l i m i t a t i o n  f o r  g e n e r a l  t o r t  a c t i o n s ) ,  i s  a p p l i c a b l e .  

However, t h i s  s e c t i o n  on ly  ex tends  t h e  l i m i t a t i o n  t o  t h r e e  

y e a r s ,  and, t hus ,  a p p e l l a n t ' s  a c t i o n  i s  s t i l l  p rope r ly  

ba r r ed .  

I n  r ega rd  t o  a p p e l l a n t ' s  c la im of c o n s t r u c t i v e  t r u s t ,  

t h e  a l l e g e d  o b l i g a t i o n  ( t h a t  respondent  he ld  t h e  i n s u l a t i o n  

o r  proceeds therefrom i n  t r u s t )  i s  one impl ied  by law and 

n o t  founded upon a w r i t t e n  ins t rument .  A s  t o  such an i m -  

p l i e d  o b l i g a t i o n ,  s e c t i o n  27-2-202 (3 )  , MCA, p rov ides  : 

"Act ions  based - on c o n t r a c t  - o r  o t h e r  o b l i g a t i o n .  . . .  

" ( 3 )  The pe r iod  p r e s c r i b e d  f o r  t h e  commencement 
of an a c t i o n  upon an  o b l i g a t i o n  o r  l i a b i l i t y ,  
o t h e r  than a  c o n t r a c t ,  account ,  o r  promise,  n o t  
founded upon an ins t rument  i n  w r i t i n g  i s  w i t h i n  
3 yea r s .  

Therefore ,  a p p e l l a n t ' s  c l a im  under a  t heo ry  of c o n s t r u c t i v e  

t r u s t  i s  a l s o  bar red .  

A s  t o  t h e  c l a im  f o r  p u n i t i v e  damages, s i n c e  t h e  under- 

l y i n g  cause  of  a c t i o n  i s  ba r r ed ,  t h e  recovery  of exemplary 

damages i s  ba r r ed  a s  we l l .  

The d e c i s i o n  of t h e  Dis t r ic t  Court  t h a t  a p p e l l a n t ' s  

a c t i o n  i s  ba r r ed  by a p p l i c a b l e  s t a t u t e s  of l i m i t a t i o n  i s  

proper  a s  based upon t h e  r eco rd  submit ted a t  t h e  t ime of i t s  

r u l i n g .  The summary judgment i s  a f f i rmed.  



W e  concur: 

Chief ~ u k t i c e  - 

4 a&, / 

J u s t i c e s  

This  cause  was submit ted p r i o r  t o  January 5 ,  1981 .  


