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The Honorab l e  Gordon R. B e n n e t t ,  d i s t r i c t  j u d g e ,  s i t t i n g  f o r  
Mr. J u s t i c e  John  C .  Sheehy ,  d e l i v e r e d  t h e  O p i n i o n  o f  t h e  
C o u r t .  

A f t e r  t r i a l  by j u r y ,  d e f e n d a n t  was c o n v i c t e d  i n  t h e  

F o u r t h  J u d i c i a l  D i s t r i c t  C o u r t ,  M i s s o u l a  County ,  o f  s e x u a l  

i n t e r c o u r s e  w i t h o u t  c o n s e n t  and t h e r e u p o n  s e n t e n c e d  t o  20 

y e a r s  a t  M o n t a n a  S t a t e  P r i s o n .  H e  a p p e a l s  b o t h  t h e  

c o n v i c t i o n  and s e n t e n c e .  We a f f i r m .  . 

The f o l l o w i n g  e r r o r s  a r e  a t t r i b u t e d  t o  t h e  t r i a l  c o u r t :  

1. A d m i t t i n g  a  p h o t o g r a p h  d e p i c t i n g  a b r a s i o n s  on t h e  

v i c t i m ' s  back .  

2. A l lowing  t h r e e  p r o s e c u t i o n  w i t n e s s e s  t o  t e s t i f y  

a b o u t  c o n v e r s a t i o n s  t h e y  had w i t h  t h e  v i c t i m .  

3 .  R e f u s i n g  t o  g i v e  a  s p e c i a l  c a u t i o n a r y  r a p e  

i n s t r u c t i o n .  

4 .  U t i l i z i n g  a t  s e n t e n c i n g  p s y c h i a t r i c  and p r e s e n t e n c e  

i n v e s t i g a t i o n  r e p o r t s  c o n t a i n i n g  u n s u b s t a n t i a t e d  

i n f o r m a t i o n .  

T h e r e  was c o n f l i c t i n g  e v i d e n c e  r e g a r d i n g  t h e  e v e n t s  

which o c c u r r e d  on t h e  e v e n i n g  o f  Augus t  29 ,  1977 .  The 

p r o s e c u t i o n  p r e s e n t e d  e v i d e n c e  t o  p r o v e  d e f e n d a n t  b r u t a l l y  

r a p e d  a  young M i s s o u l a  woman t h a t  n i g h t .  The d e f e n d a n t  

c l a i m e d  t h e  woman v o l u n t a r i l y  engaged  i n  s e x u a l  i n t e r c o u r s e  

w i t h  him. The r a p e  v i c t i m  t e s t i f i e d  s h e  went f o r  a  d r i v e  

w i t h  t h e  d e f e n d a n t ,  i n t e n d i n g  t o  go  t o  a  c o f f e e  s h o p  and 

d i s c u s s  p e r s o n a l  p rob l ems  d e v e l o p i n g  be tween  d e f e n d a n t  and 

h i s  g i r l f r i e n d ,  who was h e r  roommate. I n s t e a d  o f  d r i v i n g  t o  

t h e  c o f f e e  shop ,  s h e  s a i d  d e f e n d a n t  d r o v e  h e r  t o  a n  i s o l a t e d  

a r e a ,  p a r k e d  t h e  c a r ,  and made s e x u a l  advances .  She  

t e s t i f i e d  t h a t  d e f e n d a n t  choked and r a p e d  h e r ,  when s h e  

r e s i s t e d  t h e  a d v a n c e s .  D e f e n d a n t  t e s t i f i e d  h e  and t h e  

v i c t i m  v o l u n t a r i l y  engaged  i n  s e x u a l  i n t e r c o u r s e  i n  t h e  

v i c t i m ' s  a p a r t m e n t  t h a t  n i g h t .  H e  a d m i t t e d  t h e y  d i d  go  f o r  



a  d r i v e  b u t  i n s i s t e d  t h e y  m e r e l y  d r o v e  a round  town. 

I n  h i s  f i r s t  s p e c i f i c a t i o n  o f  e r r o r ,  d e f e n d a n t  c l a i m s  

t h e  c o u r t  e r r e d  by a l l o w i n g  i n t o  e v i d e n c e  a  p h o t o g r a p h  

d e p i c t i n g  l i n e a r  a b r a s i o n s  o r  s c r a t c h e s  a p p e a r i n g  on t h e  

v i c t i m ' s  back .  H e  m a i n t a i n s  t h e  p r o s e c u t i o n  p r e s e n t e d  a n  

i n s u f f i c i e n t  f o u n d a t i o n  t o  p r o p e r l y  p e r m i t  t h e  p h o t o g r a p h  

i n t o  e v i d e n c e .  W e  d i s a g r e e .  The n u r s e  who t o o k  t h e  p i c t u r e  

d u r i n g  an  e x a m i n a t i o n  o f  t h e  v i c t i m  i m m e d i a t e l y  f o l l o w i n g  

t h e  i n c i d e n t  t e s t i f i e d  a s  f o l l o w s :  

"Q. Miss S l o a n ,  t h e  o t h e r  day  I showed you a  
p i c t u r e  which i s  marked a s  S t a t e ' s  E x h i b i t  
No. 1; is  t h a t  c o r r e c t ?  A. Yes. 

"Q. You t o o k  t h a t  p i c t u r e ?  A .  Yes, I d i d .  

"Q. Why d i d  you t a k e  t h a t  p i c t u r e ?  A.  
Because  it was v i s u a l  m a r k i n g s  t h a t  were  
c l e a r l y  s e e n .  

"Q. Did [ t h e  v i c t i m ]  s ay  a n y t h i n g  t o  you 
t h a t  made you t h i n k  t h a t  it was n e c e s s a r y  t o  
t a k e  t h a t  p i c t u r e ?  A. Yes, s h e  d i d  remark 
t h a t  s h e  g o t  t h e m  [ t h e  s c r a t c h e s ]  t h a t  
e v e n i n g ,  o r  t h a t ,  you know, a t  t h e  i n c i d e n t .  

"Q. A s  a  r e s u l t  o f  t h e  a l l e g e d  i n c i d e n t ?  
A .  Yes .'I 

The l o n g s t a n d i n g  r u l e  i n  Montana is t h a t  a  p h o t o g r a p h  

i s  a d m i s s i b l e  i f  i t  " f a i r l y  a n d  a c c u r a t e l y  r e p r e s e n t s  

r e l e v a n t  e v i d e n c e . "  S t a t e  v. J o n e s  ( 1 9 1 4 ) ,  48 Mont. 505,  

139  P. 441. I t  is  w i t h i n  t h e  d i s c r e t i o n  o f  t h e  t r i a l  c o u r t  

t o  a l l o w  i n t o  e v i d e n c e  d u l y  v e r i f i e d  p h o t o g r a p h s  t o  a i d  t h e  

j u r y  i n  i t s  f a c t - f i n d i n g  p r o c e s s .  F u l t o n  v .  Chouteau  County 

F a r m e r s '  Co. ( 1 9 3 4 ) ,  98 Mont. 48,  37 P.2d 1025.  T h i s  pho to -  

g r a p h ,  s u g g e s t i n g  t h a t  f o r c e  was u sed  by d e f e n d a n t  d u r i n g  

t h e  i n c i d e n t ,  was h i g h l y  r e l e v a n t  t o  t h e  i s s u e  o f  c o n s e n t .  

I t  t e n d e d  t o  c o r r o b o r a t e  t h e  v i c t i m ' s  a c c o u n t  o f  t h e  

i n c i d e n t .  I t  was o f  s u c h  poor  q u a l i t y  t h a t  it c o u l d  n o t  be  

c o n s i d e r e d  i n f l ammato ry .  I n  f a c t ,  it was o f  s u c h  poor  

q u a l i t y  t h a t  it c o u l d  n o t  be  c o n s i d e r e d  p r e j u d i c i a l  even  i f  



it was i n a d m i s s i b l e .  

De fendan t  n e x t  c o n t e n d s  a  p o r t i o n  o f  t h e  t e s t i m o n y  o f  

t h r e e  p r o s e c u t i o n  w i t n e s s e s  was i n a d m i s s i b l e  h e a r s a y .  These  

w i t n e s s e s ,  two f r i e n d s  o f  t h e  d e f e n d a n t  a n d  a  r a p e  

c o u n s e l o r ,  met w i t h  t h e  v i c t i m  t h e  morn ing  a f t e r  t h e  r a p e  

i n c i d e n t .  Each w i t n e s s  t e s t i f i e d  t h e  v i c t i m  a p p e a r e d  t o  be  

f r i g h t e n e d  and  d i s o r i e n t e d .  Ove r  d e f e n s e  c o u n s e l ' s  

o b j e c t i o n ,  t h e  f o l l o w i n g  t e s t i m o n y  was g i v e n :  

F i r s t  w i t n e s s :  

"(2. Did s h e  [ t h e  v i c t i m ]  s a y  a n y t h i n g  
s p e c i f i c a l l y  i n  t h i s  r i d e :  A .  J u s t  r a t t l i n g  
o n ,  s a y i n g ,  ' G e t  me o u t  o f  h e r e .  The s o n  o f  
a  b i t c h .  G e t m e .  . . ' 
"Q. I ' m  s o r r y .  I c a n ' t  h e a r  you. . . A .  
I ' m  s o r r y .  'Son o f  a  b i t c h .  G e t  m e  o u t  o f  
h e r e .  I have  t o  g e t  o u t  o f  h e r e .  Go 
f a s t e r .  ' You know, b e c a u s e  I was d r i v i n g  t h e  
Volkswagon . . . 

"Q. Did . . . [ t h e  v i c t i m ]  s a y  a n y t h i n g  
e l s e ?  A .  She  t o l d  h e r ,  you know, t h a t  t h e y  -- 

"Q. What d i d  s h e  s a y  . . . A .  She  s a i d  s h e  
was s c a r e d ;  s h e  c o u l d n ' t  t a l k  t o  L i z  b e c a u s e  
s h e  was  a  c o p .  T h a t  s h e  was--I  d o n ' t  
remember what e l s e .  She was j u s t  r a t t l i n g  
o n ,  j u s t  l i k e  s h e  was b e f o r e .  

Second w i t n e s s :  

"Q. What d i d  [ t h e  v i c t i m ]  s a y  t o  you? A .  
She s a i d ,  'Oh, my God. ' 

" O b j e c t i o n  . . . 
" O v e r r u l e d  . . . 
"Q. Go a h e a d ,  you may-- A .  She  s a i d ,  'Why 
is God d o i n g  this t o  m e .  ' 

Rape c o u n s e l o r :  

"Q. . . . would you p l e a s e  t e l l  t h e  j u r y  
what  [ t h e  v i c t i m ]  t o l d  you a b o u t  any  k i n d  o f  
p h y s i c a l  f o r ce - -  

" O b j e c t i o n  . . . 
" O v e r r u l e d  . . . 



"Q. You may answer .  A.  Okay, [ s h e ]  t o l d  me 
t h a t  he choked h e r  s o  much t h a t  s h e  t h o u g h t  
s h e  might  b l a c k  o u t ,  and t h a t  he  used  a  v e r y  
t h r e a t e n i n g  v o i c e  and used v e r b a l  t h r e a t s  
t o w a r d s  h e r . "  

Both p a r t i e s  b e l i e v e  t h e  a d m i s s i b i l i t y  o f  t h e s e  s t a t e -  

ments  is  governed  by R u l e  803 ( 2 ) ,  Mont.R.Evid., t h e  e x c i t e d  

u t t e r a n c e  e x c e p t i o n  t o  t h e  h e a r s a y  r u l e ,  which p r o v i d e s :  

"The f o l l o w i n g  a r e  n o t  e x c l u d e d  by t h e  h e a r s a y  
r u l e ,  even  though t h e  d e c l a r a n t  is  a v a i l a b l e  
a s  a  w i t n e s s :  . . . ( 2 )  E x c i t e d  u t t e r a n c e .  A 
s t a t e m e n t  r e l a t i n g  t o  a  s t a r t l i n g  e v e n t  o r  
c o n d i t i o n  made w h i l e  t h e  d e c l a r a n t  was under  
t h e  s t r e s s  o f  e x c i t e m e n t  c a u s e d  by t h e  e v e n t  
o r  c o n d i t i o n .  " 

Both p r o s e c u t i o n  and d e f e n s e  a g r e e  t h e  a l l e g e d  r a p e  

would be s u f f i c i e n t l y  s t a r t l i n g  t o  c a u s e  t h e  v i c t i m  t o  make 

e x c i t e d  u t t e r a n c e s .  T h e y  d i s a g r e e  a s  t o  w h e t h e r  t h e  

s t a t e m e n t s  h e r e  were made "under  t h e  s t r e s s  of  e x c i t e m e n t "  

c a u s e d  by t h e  r a p e ,  t h e r e b y  q u a l i f y i n g  a s  e x c i t e d  

u t t e r a n c e s .  The d e f e n s e  c o n t e n d s  t h e s e  s t a t e m e n t s  a r e  

i n a d m i s s i b l e  because  t h e y  were  made up t o  f o u r  h o u r s  a f t e r  

t h e  a l l e g e d  r a p e  i n c i d e n t .  The  p r o s e c u t i o n  r e b u t s  

d e f e n d a n t ' s  argument  by showing t h a t  t h e  r a p e  v i c t i m  h e r e  

was s u f f e r i n g  from " r a p e  t rauma syndrome",  a  m e d i c a l  term 

f o r  t.he d i s o r i e n t a t i o n  a n d  s h o c k  e x p e r i e n c e d  by  r a p e  

v i c t i m s  f o l l o w i n g  a  r a p e  a s s a u l t .  These  a rgumen t s  a r e  n o t  

germane a s  t h e  t e s t i m o n y  i n c l u d e d  above  d o e s  n o t  c o n t a i n  

h e a r s a y  under  t h e  Montana R u l e s  of Ev idence .  

The f i r s t  two w i t n e s s e s '  s t a t e m e n t s  do  n o t  f i t  w i t h i n  

o u r  d e f i n i t i o n  o f  a  h e a r s a y  s t a t e m e n t .  R u l e  8 0 1 ( c ) ,  

Mont.R.Evid. d e f i n e s  h e a r s a y  a s  f o l l o w s :  

"Hearsay .  Hea r say  i s  a  s t a t e m e n t ,  o t h e r  t h a n  
one made by t h e  d e c l a r a n t  t e s t i f y i n g  a t  t h e  
t r i a l  o r  h e a r i n g ,  o f f e r e d  i n  e v i d e n c e  t o  p r o v e  
t h e  t r u t h  o f  t h e  m a t t e r  a s s e r t e d . "  (Emphas is  - 
added.  ) 

C l e a r l y ,  t h e  s t a t e m e n t s  made by t h e  f i r s t  two w i t n e s s e s  were 

n o t  o f f e r e d  t o  p r o v e  t h e  t r u t h  o f  t h e  a s s e r t i o n s  made 



t h e r e i n .  Whi le  t h e y  do  t e n d  t o  show t h a t  t h e  v i c t i m  was i n  

a  h i g h  s t a t e  o f  a n x i e t y  and ,  p o s s i b l y ,  c o n f u s i o n ,  t h e  pro-  

s e c u t i o n  was o b v i o u s l y  n o t  p r e s e n t i n g  them t o  p r o v e  t h e  

l i n e a g e  o f  t h e  d e f e n d a n t  o r  a n y t h i n g  a b o u t  t h e  r e l a t i o n s h i p  

b e t w e e n  t h e  v i c t i m  a n d  t h e  d e i t y .  T h e  e x c l a m a t i o n s  

t h e m s e l v e s  c a n n o t  p o s s i b l y  be viewed a s  p r o b a t i v e  o f  any  

e l e m e n t  o f  t h e  c r i m e .  The o b j e c t i o n s  t o  t h e  w i t n e s s e s  

r e c o u n t i n g  them were  p r o p e r l y  o v e r r u l e d .  

The t h i r d  s t a t e m e n t ,  a l t h o u g h  h e a r s a y  a s  d e f i n e d  by R u l e  

8 0 1 ( c ) ,  is a d m i s s i b l e  a s  a  n o n h e a r s a y  s t a t e m e n t  under  Ru le  

" ( d )  S t a t e m e n t s  which a r e  n o t  h e a r s a y .  A 
s t a t e m e n t  is n o t  h e a r s a y  i f :  

" (1 )  P r i o r  S t a t e m e n t  b y  w i t n e s s .  The  
d e c l a r a n t  t e s t i f i e s  a t  t h e  t r i a l  o r  h e a r i n g  
and is s u b j e c t  t o  c r o s s - e x a m i n a t i o n  c o n c e r n i n s  
t h e  s t a t e m e n t ,  and t h e  s t a t e m e n t  is . . . ( ~ j  
s o n s i s t e n t  w i t h  h i s  t e s t i m o n y  a n d  i s  o f f e r e d  -- 
t o  r e b u t  an  e x p r e s s  o r  i m p l i e d  c h a r q e  a g a i n s t  - 
him o f  s u b s e q u e n t  f a b r i c a t i o n ,  ------ i m p r o p e r  
i n f l u e n c e  o r  m o t i v e  . . ." (Emphas i s  added . )  

The d e f e n d a n t  i n s i s t e d  t h r o u g h o u t  t h a t  t h e  s e x u a l  i n t e r -  

c o u r s e  t h a t  o c c u r r e d  w i t h  t h e  v i c t i m  was c o n s e n s u a l .  I n  

o r d e r  t o  p r o v e  l a c k  o f  c o n s e n t ,  t h e  p r o s e c u t i o n  c a l l e d  t h e  

v i c t i m  t o  t e s t i f y .  Upon d i r e c t  e x a m i n a t i o n  t h e  v i c t i m  

t e s t i f i e d  d e f e n d a n t  had choked h e r  t o  f o r c e  h e r  t o  engage  i n  

i n t e r c o u r s e .  D e f e n s e  c o u n s e l  on c r o s s - e x a m i n a t i o n  a t t e m p t e d  

t o  impeach h e r  by a s k i n g  h e r  t o  e x p l a i n  why s h e  d i d  n o t  

r e p o r t  t h i s  chok ing  t o  t h e  d o c t o r  who examined h e r  a f t e r  t h e  

r a p e  i n c i d e n t .  A f t e r  f i v e  more w i t n e s s e s  were c a l l e d  by t h e  

p r o s e c u t i o n ,  t h e  r a p e  c o u n s e l o r  was c a l l e d  and s h e  r e c o u n t e d  

t h e  p u r p o r t e d  h e a r s a y  r e g a r d i n g  t h e  v i c t i m ' s  s t a t e m e n t  a b o u t  

t h e  c h o k i n g .  T h e s e  c i r c u m s t a n c e s  c l e a r l y  q u a l i f y  t h e  

c o u n s e l o r ' s  t e s t i m o n y  a s  n o n h e a r s a y  unde r  Ru le  8 0 1 ( d ) ( l ) ( B ) ,  

s u p r a .  The q u o t e d  d e c l a r a n t  ( r a p e  v i c t i m )  t e s t i f i e d  a t  t h e  

t r i a l ,  s h e  was s u b j e c t  t o  c r o s s - e x a m i n a t i o n  c o n c e r n i n g  h e r  



s t a t e m e n t ,  t h e  c o u n s e l o r ' s  s t a t e m e n t  i s  c o n s i s t e n t  w i t h  t h e  

v i c t i m ' s  t e s t i m o n y ,  and it r e b u t s  an  i m p l i e d  c h a r g e  o f  

f a b r i c a t i o n .  

The  h e a r s a y  r u l e  i s  i n t e n d e d  t o  i n s u r e  t h a t  o n l y  

r e l i a b l e  e v i d e n c e  o f  o u t - o f - c o u r t  d e c l a r a t i o n s  is  p r e s e n t e d  

t o  a  j u r y .  T e s t i m o n i a l  e v i d e n c e  p r e s e n t e d  a t  t r i a l  may be  

t e s t e d  f o r  r e l i a b i l i t y  by r e q u i r i n g  t h e  w i t n e s s  o f f e r i n g  t h e  

t e s t i m o n y  t o  t e s t i f y  u n d e r  o a t h ,  s u b j e c t  t o  c r o s s -  

e x a m i n a t i o n .  Hea r say  e v i d e n c e ,  by d e f i n i t i o n ,  i s  e v i d e n c e  

t h a t  c a n n o t  be t e s t e d  f o r  r e l i a b i l i t y  i n  t h i s  manner.  S e e  

Commission Comment, R u l e  801,  Mont .R.Evid.  U n l e s s  t h e  

h e a r s a y  e v i d e n c e  c a n  be shown t o  have  some c i r c u m s t a n t i a l  

g u a r a n t y  o f  t r u s t w o r t h i n e s s ,  i t s  a d m i s s i o n  is b a r r e d .  S e e  

Commission Comment, Rule  803  and 804 ,  Mont.R.Evid. P r i o r  

c o n s i s t e n t  s t a t e m e n t s  a r e  d e f i n e d  a s  n o n h e a r s a y  s t a t e m e n t s  

b e c a u s e  t h e  r e l i a b i l i t y  o f  t h e  s t a t e m e n t  i s  s u b j e c t  t o  

a d v e r s a r i a l  t e s t i n g .  The r u l e  p r o v i d e s  t h a t  t h e  d e c l a r e r  o f  

t h e  p r i o r  s t a t e m e n t  must  be  p r e s e n t  and s u b j e c t  t o  c r o s s -  

e x a m i n a t i o n  c o n c e r n i n g  t h e  s t a t e m e n t  b e f o r e  a n o t h e r  w i t n e s s  

may he  p e r m i t t e d  t o  r e p e a t  t h e  d e c l a r a n t ' s  p r e v i o u s l y  made 

s t a t e m e n t .  The p r i o r  c o n s i s t e n t  s t a t e m e n t  is  a d m i s s i b l e  a s  

e v i d e n c e  o n l y  when it is n e c e s s a r y  t o  redeem t h e  c r e d i b i l i t y  

o f  t h e  d e c l a r a n t ,  p r e v i o u s l y  b r o u g h t  i n t o  q u e s t i o n  by t h e  

opponen t .  Under Rule  8 0 1 ( d ) ( l ) ( B ) ,  t h e  opponen t  " o p e n s  t h e  

door ' '  t o  t h e  a d m i s s i o n  o f  p r i o r  c o n s i s t e n t  s t a t e m e n t s  by 

a t t e m p t i n g  t o  d i s c r e d i t  t h e  d e c l a r a n t  b y  c l a i m i n g  

f a b r i c a t i o n .  S e e ,  A d v i s o r y  Commit tee  N o t e ,  R u l e  8 O l ( d ) ,  

Fed.R.Evid.  T h a t  is e x a c t l y  what  was done  h e r e  and t h e  

c o u r t  was t h e r e f o r e  c o r r e c t  i n  o v e r r u l i n g  t h e  o b j e c t i o n  t o  

t h e  r e c o u n t i n g  o f  t h e  v i c t i m ' s  p r i o r  c o n s i s t e n t  s t a t e m e n t .  

D e f e n d a n t  c l a i m s  t h e  c o u r t  e r r e d  i n  r e f u s i n g  t o  g i v e  an  

i n s t r u c t i o n  t o  t h e  j u r y  t h a t  " t h e  a c c u s a t i o n  of  r a p e  . . . 



is e a s y  t o  make, b u t  h a r d  t o  d e f e n d  a g a i n s t , "  an i n s t r u c t i o n  

s i m i l a r  t o  one approved  i n  S t a t e  v .  Smi th  ( 1 9 8 0 ) ,  Mont . 
, 609 P.2d 696,  37 S t .Rep .  583. Smi th  was d e c i d e d  a f t e r  

t h e  t ime  t h e  i n s t r u c t i o n  was r e f u s e d  i n  t h i s  c a s e .  The 

f a c t s  h e r e ,  h o w e v e r ,  d o  n o t  j u s t i f y  t h e  u s e  o f  t h i s  

i n s t r u c t i o n .  A s  t h i s  C o u r t  h e l d  i n  S t a t e  v .  P e c o r a  ( 1 9 8 0 ) ,  

Mont. , 619 P.2d 173 ,  37 S t .Rep .  1742 ,  t h e  Smi th  

i n s t r u c t i o n  i s  a p p l i c a b l e  o n l y  i f  t h e  e v i d e n c e  p r e s e n t e d  a t  

t r i a l  shows: (1) p e r s o n a l  enmi ty  e x i s t e d  between t h e  v i c t i m  

and t h e  d e f e n d a n t ,  and ( 2 )  c o r r o b o r a t i n g  e v i d e n c e  o f  t h e  

v i c t i m ' s  a c c o u n t  o f  t h e  r a p e  i n c i d e n t  d o e s  n o t  e x i s t .  The 

r e c o r d  i n  t h i s  c a s e  is s i g n i f i c a n t l y  d i f f e r e n t  t h a n  t h e  

r e c o r d  i n  Smi th .  No e v i d e n c e  o f  m a n i f e s t  m a l i c e  o r  m o t i v e  

f o r  r e v e n g e  b e t w e e n  t h e  v i c t i m  a n d  t h e  d e f e n d a n t  was 

p r e s e n t e d  d u r i n g  t h e  t r  ia.1.  F u r t h e r ,  a  good d e a l  o f  

c o r r o b o r a t i n g  e v i d e n c e  was p r e s e n t e d  d u r i n g  t h e  t r i a l ,  

i n c l u d i n g  t h e  t e s t i m o n y  o f  t h e  v i c t i m ' s  f r i e n d s  and t h e  

p h y s i c a l  e v i d e n c e  of  t h e  v i c t i m ' s  i n j  u r y .  The i n s t r u c t i o n  

was p r o p e r l y  r e f  u sed .  

The f i n a l  q u e s t i o n  h a s  t o  do w i t h  t h e  p r o p r i e t y  o f  t h e  

s e n t e n c i n g  p r o c e d u r e .  F o l l o w i n g  c o n v i c t i o n ,  d e f e n d a n t  

r e q u e s t e d  t h e  c o u r t  t o  o r d e r  t h a t  a  p s y c h i a t r i c  e x a m i n a t i o n  

a n d  e v a l u a t i o n  r e p o r t  b e  p r e p a r e d  f o r  t h e  c o u r t ' s  

c o n s i d e r a t i o n  i n  s e n t e n c i n g .  H e  s p e c i f i c a l l y  r e q u e s t e d  t h a t  

Dr. Noel H o e l l  p r e p a r e  t h e  r e p o r t .  The c o u r t  acceded  t o  t h e  

r e q u e s t .  Dr. H o e l l  s u b m i t t e d  h i s  r e p o r t  t o  t h e  c o u r t  a f t e r  

p e r s o n a l  i n t e r v i e w s  w i t h  d e f e n d a n t  and a  r e v i e w  o f  m a t e r i a l s  

s u b m i t t e d  by t h e  d e f e n d a n t  and t h e  M i s s o u l a  c o u n t y  a t t o r n e y .  

The p s y c h i a t r i c  r e p o r t  t u r n e d  o u t  t o  be u n f a v o r a b l e  t o  

d e f e n d a n t ' s  a rgument  f o r  a  l i g h t  p r i s o n  s e n t e n c e .  I t  

s t r e s s e d  d e f e n d a n t ' s  p r e v i o u s  r a p e  c h a r g e s  and d e s c r i b e d  him 

a s  a  l i a r  and a  m a n i p u l a t o r .  I t  was used n o t  o n l y  by t h e  



c o u r t  b u t  by a  p a r o l e  and p r o b a t i o n  o f f i c e r  i n  p r e p a r i n g  t h e  

p r e s e n t e n c e  i n v e s t i g a t i o n .  

D e f e n d a n t  m a i n t a i n s  t h e  p s y c h i a t r i c  r e p o r t  was " t a i n t e d "  

by t h e  m a t e r i a l s  p r o v i d e d  t o  Dr. Hoe11 by t h e  c o u n t y  

a t t o r n e y ' s  o f f i c e .  These  m a t e r i a l s  i n c l u d e d  r e f e r e n c e s  t o  

d e f e n d a n t ' s  c r i m i n a l  r e c o r d .  He c l a i m s  t h i s  i n f o r m a t i o n  was 

m i s l e a d i n g  and  c o n t a i n e d  i n n u e n d o  a n d  c o n j e c t u r e .  

S p e c i f i c a l l y ,  d e f e n d a n t  c o n t e n d s  t h a t  s t a t e m e n t s  o f  a l l e g e d  

r a p e  v i c t i m s  made i n  c o n n e c t i o n  w i t h  p r e v i o u s  s i m i l a r  

c h a r g e s ,  on which d e f e n d a n t  was a c q u i t t e d ,  were  i n c l u d e d  i n  

t h e  m a t e r i a l s  a n d  t h u s  u n f a i r l y  i n f l u e n c e d  t h e  

p s y c h i a t r i s t ' s  f i n d i n g s .  He c o n t e n d s  t h e  c o u r t ' s  u s e  o f  

t h i s  " t a i n t e d "  p s y c h i a t r i c  r e p o r t  v i o l a t e s  t h e  r u l e  t h a t  a  

c o n v i c t e d  d e f e n d a n t  h a s  a  d u e  p r o c e s s  g u a r a n t e e  a g a i n s t  t h e  

i m p o s i t i o n  o f  a  s e n t e n c e  p r e d i c a t e d  o n  m i s i n f o r m a t i o n .  

S t a t e  v. O r s b o r n  ( 1 9 7 6 ) ,  170  Mont. 480,  555 P.2d 509. 

The e n t i r e  r e c o r d  d e m o n s t r a t e s  d e f e n d a n t  was c l e a r l y  

a c c o r d e d  s e n t e n c i n g  d u e  p r o c e s s ,  and t h a t  t h e  r u l e  i n  

O r s b o r n ,  s u p r a ,  was n o t  v i o l a t e d .  He r e c e i v e d  a  copy  o f  

b o t h  t h e  p s y c h i a t r i c  e v a l u a t i o n  and t h e  p r e s e n t e n c e  r e p o r t  

i n  time t o  p r e p a r e  f o r  t h e  s e n t e n c i n g  h e a r i n g .  The c o u r t  

was f u l l y  in formed o f  h i s  c o n t e n t i o n  t h a t  a  p o r t i o n  o f  t h e  

r e p o r t  was " t a i n t e d . "  H e  was r e p r e s e n t e d  by c o u n s e l  and was 

a l l o w e d  t o  p r e s e n t  e v i d e n c e  t o  s u p p o r t  t h e  t a i n t  a l l e g a t i o n  

and t o  r e b u t  t h e  e v a l u a t i o n  c o n c l u s i o n s  and t h e  p r e s e n t e n c e  

r e p o r t .  T h e r e  w a s ,  t h e n ,  f u l l y  s u f f i c i e n t  p r o c e d u r a l  

p r o t e c t i o n  t o  r e a s o n a b l y  a s s u r e  t h a t  t h e  s e n t e n c e  was n o t  

ba sed  on m i s i n f o r m a t i o n .  S e e ,  S t a t e  v .  H i g l e y  (No. 80-142, 

Dec ided  12/17/80,  37  St .Rep .  1 9 4 2 ) .  T h e r e  i s  no i n d i c a t i o n  

t h a t  t h e  s e n t e n c e  was,  i n  f a c t ,  ba sed  on m i s i n f o r m a t i o n .  

C r o s s - e x a m i n a t i o n  o f  a l l  t h o s e  c o n t r i b u t i n g  t o  a p r e s e n t e n c e  

r e p o r t  r e s t s  i n  t h e  d i s c r e t i o n  o f  t h e  t r i a l  c o u r t .  S e c t i o n  



46-18-113, MCA. We f i n d  no a b u s e  o f  t h a t  d i s c r e t i o n  h e r e .  

The judgment  and s e n t e n c e  a r e  t h e r e f o r e  a f f  i rmed .  

Hon. Gordon R. B e n n e t t ,  
D i s t r i c t  J u d g e ,  S i t t i n g  
i n  f o r  Mr. J u s t i c e  J o h n  C.  
Sheehy  

W e  Concur :  

C h i e f  J u s t i c e  

case 
Thi s fwas  s u b m i t t e d  p r i o r  t o  J a n u a r y  5 ,  1981 .  


