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M r .  J u s t i c e  John Conway Harr ison d e l i v e r e d  t h e  Opinion of 
t h e  Court .  

S t an l ey  Knudson and Frances  Knudson ob ta ined  a dec ree  

of  d i s s o l u t i o n  i n  t h e  H i l l  County D i s t r i c t  Court  on October 

12 ,  1978. The husband appealed from t h e  p rope r ty  s e t t l e m e n t  

p r o v i s i o n s  of t h e  decree .  The judgment was r eve r sed  i n  p a r t  

and a f f i rmed  i n  p a r t  by t h i s  Court .  Knudson v.  Knudson 

(1980) Mont. , 606 P.2d 130, 37 St.Rep. 147. 

Post-appeal  motions were f i l e d  by bo th  p a r t i e s ,  and t h e  

husband now appea l s  from o r d e r s  of the D i s t r i c t  Cour t  r e -  

q u i r i n g  him t o  pay i n t e r e s t  from t h e  d a t e  of t he  dec ree  and 

t o  pay t h e  w i fe  a reasonable  r e n t a l  va lue  f o r  t h e  r e a l  

p rope r ty  awarded t o  he r  under t h e  dec ree  and d i spos ing  of 

t h e  p a r t i e s 1  pe r sona l  p rope r ty .  

I n  August 1978 t h e  p a r t i e s  ob t a ined  a d ivo rce  dec ree  

pu rpo r t i ng  t o  d i v i d e  t h e  e s t a t e  60 p e r c e n t  t o  t h e  husband 

and 40 p e r c e n t  t o  t h e  wife .  Under t h i s  dec ree  t h e  w i fe  w a s  

t o  r e c e i v e  t h e  farmhouse and o u t  b u i l d i n g s ,  valued a t  $87,000, 

and $113,000 i n  cash ,  payable  $13,000 i n  September 1978 and 

$6,000 annua l ly  t h e r e a f t e r .  The wi fe  moved t o  amend t h i s  

dec ree ,  and i n  October 1978 t h e  D i s t r i c t  Cour t  g r an t ed  h e r  

motion. The c o u r t  found t h a t  she  was e n t i t l e d  t o  an  addi -  

t i o n a l  $20,000, r e p r e s e n t i n g  her  s h a r e  of he r  husband's  

r a i l r o a d  r e t i r e m e n t  pension which had n o t  been o r i g i n a l l y  

cons idered  by t h e  c o u r t .  The husband appealed t o  t h i s  Court  

s o l e l y  on t h e  b a s i s  of t h e  i n c l u s i o n  of t h e  pension.  W e  

r eve r sed  w i t h  r ega rd  t o  t h e  i n c l u s i o n  of t h e  pension and a f -  

f i rmed t h e  balance of t h e  decree .  See Knudson v .  Knudson, 

supra .  

Both p a r t i e s  then f i l e d  post -appeal  motions. The 

D i s t r i c t  Court  found t h a t  t h e  w i fe  was e n t i t l e d  t o  a  reason- 



a b l e  r e n t  from t h e  husband f o r  t h e  t ime he occupied t h e  

farmhouse awarded t o  he r .  The c o u r t  determined t h a t  $6,000 

was a  f a i r  r e n t  f o r  t h e  pe r iod  between October 1978 and 

A p r i l  1980. The c o u r t  a l s o  r equ i r ed  t h e  husband t o  pay 

i n t e r e s t  on t h e  $13,000 payment which was due i n  September 

1978 and t h e  $6,000 payment due i n  September 1979. The 

D i s t r i c t  Court  a l s o  recons idered  t h e  p rope r ty  d i s t r i b u t i o n  

and purpor ted  t o  e q u a l l y  d i v i d e  c e r t a i n  pe r sona l  p rope r ty  

n o t  mentioned i n  t h e  o r i g i n a l  decree .  

S t an l ey  Knudson o f f e r s  t h r e e  i s s u e s  f o r  t h i s  C o u r t ' s  

review: 

1. Did t h e  D i s t r i c t  Court  err i n  r econs ide r ing  d i s t r i -  

b u t i o n  of pe r sona l  p rope r ty  a f t e r  t h e  cause  had been remanded 

by t h i s  Court? 

2. Did t h e  D i s t r i c t  Court  err i n  i t s  a c t u a l  d i s t r i -  

b u t i o n  of  t h e  pe r sona l  p roper ty?  

Did t h e  D i s t r i c t  Court  err i n  d i r e c t i n g  S t an l ey  

Knudson t o  pay t o  h i s  w i f e  r e n t  and i n t e r e s t  d a t i n g  from t h e  

c o u r t '  s decree?  

I n  ou r  r e s o l u t i o n  of t h e  f i r s t  appea l  of t h i s  c a s e ,  w e  

ru l ed :  

"The dec ree  of t h e  D i s t r i c t  Cour t  i s  a f f i rmed 
e x c e p t  i n s o f a r  as it awards t h e  w i f e  a  s h a r e  
of  t h e  husband 's  r a i l r o a d  r e t i r e m e n t  pension.  
This  cause  i s  remanded t o  t h e  D i s t r i c t  Court  
f o r  amendment of judgment i n  accordance wi th  
t h i s  opinion."  606 P.2d a t  135, 37 St.Rep. 
a t  153. 

The husband contends  i n  t h i s  appea l  t h a t  t h e  D i s t r i c t  

Court  i s  r e l i t i g a t i n g  i s s u e s  r ega rd ing  t h e  c o u p l e ' s  pe r sona l  

p rope r ty .  H e  a rgues  t h a t  t h e  pe r sona l  p rope r ty  d i sposed  of 

by t h e  D i s t r i c t  Cour t  had a l r e a d y  been d i s t r i b u t e d  and t h a t  

d i s t r i b u t i o n  a f f i rmed by t h i s  Court  i n  Knudson v.  Knudson, 

supra .  W e  do n o t  agree .  



On May 1 4 ,  1980, t h e  D i s t r i c t  Court  found t h a t ,  " [ t i h e  

i s s u e  of t h e  d i v i s i o n  of pe r sona l  p rope r ty ,  mainly household 

f u r n i s h i n g s ,  l o c a t e d  a t  t h e  fami ly  r e s i d e n c e  and respon- 

d e n t ' s  apar tment ,  was n o t  r a i s e d  a t  t h e  o r i g i n a l  proceedings  

o r  d i sposed  of by t h e  c o u r t ' s  decree .  " This  Court  can f i n d  

no s p e c i f i c  d i s t r i b u t i o n  of p rope r ty  which w a s  a l r e a d y  

d i sposed  of  by t h e  f i r s t  decree .  To t h e  e x t e n t  t h e  D i s t r i c t  

Court  determined t h e  p a r t i e s '  r i g h t s  i n  pe r sona l  p r o p e r t y  

p rev ious ly  unaccounted f o r ,  o r  excluded from, t he  f i r s t  

dec ree ,  t h e  husband's  argument t h a t  t h e  judge was r e l i t i -  

g a t i n g  t h e  pe r sona l  p rope r ty  d i s t r i b u t i o n  i s  unpersuasive .  

W e  conclude t h a t  t h e  judge w a s  merely completing h i s  i n i t i a l  

t a s k  of s e t t l i n g  t h e  m a r i t a l  e s t a t e .  I n  view of t h e  f a c t  

t h a t  t h e  d i s t r i b u t i o n  of t h e  household f u r n i s h i n g s  was a  

c o n t i n u a t i o n  of t h e  c o u r t ' s  o r i g i n a l  proceeding,  w e  a r e  

ob l iged  t o  r e s p e c t  i t s  judgment i n  t h e  absence of a r b i t r a r y  

a c t i o n  o r  t h e  f a i l u r e  t o  employ consc ious  judgment. I n  re 

Marriage of Jacobson (1979) ,  Mont. , 600 P.2d 

1183, 36 St.Rep. 1773, 1776. 

Nor do we a c c e p t  husband's  argument r ega rd ing  t h e  

Dis t r ic t  Court '  s impos i t ion  of r e n t .  Husband ma in t a in s  t h a t  

had t h e  w i fe  e i t h e r  made a p p l i c a t i o n  f o r  a  p o s t i n g  of a  

supersedeas  bond, moved t o  d i s s o l v e  t h e  s t a y  of execu t ion ,  

o r  asked t h e  c o u r t  t o  impose a  r e n t a l  a s  p a r t  of t h e  s t a y  of  

execut ion ,  he  would have had t h e  o p t i o n  of cont inued occu- 

pancy o r  removal. Because of h i s  w i f e ' s  i n a c t i o n ,  t h e  

husband contends  he w a s  l i m i t e d  i n  h i s  cho ices  and should 

n o t  be r equ i r ed  t o  pay r e n t .  

W e  w i l l  n o t  a l l ow t h e  husband t o  b e n e f i t  from h i s  own 

r e c a l c i t r a n c e .  From t h e  d a t e  of t h e  i n i t i a l  dec ree  g r a n t i n g  

h i s  w i f e  t h e  p rope r ty ,  he knew o r  should have known t h a t  he 



was us ing  and occupying r e a l t y  which w a s  n o t  h i s  own. W e  

f i n d  t h a t  i t  was h i s  r e s p o n s i b i l i t y ,  n o t  t h e  w i f e ' s ,  t o  

proceed toward a de te rmina t ion  and p r o t e c t i o n  of h i s  r i g h t s .  

This  Court  w i l l  n o t  a l l ow a  person t o  b e n e f i t  from h i s  own 

i n a c t i o n .  A s  a m a t t e r  of f a i r n e s s ,  w e  conclude t h a t  t h e  

husband 's  occupancy of h i s  w i f e ' s  p rope r ty  from t h e  d a t e  of 

t h e  i n i t i a l  dec ree  makes him l i a b l e  t o  he r  f o r  r ea sonab le  

r e n t a l  va lue .  I n  determining t h a t  va lue ,  w e  a r e  ob l iged  t o  

r e s p e c t  t h e  D i s t r i c t  C o u r t ' s  judgment, and i n  t h e  absence of 

a c l e a r  abuse of  d i s c r e t i o n ,  t h a t  judgment w i l l  n o t  be 

d i s t u r b e d  on appea l .  No such abuse took p l a c e  here .  Lumby 

v. Doetch (1979) ,  - Mont. , 600 P.2d 200, 202, 36 

St.Rep. 1684, 1687. 

I n  t h e  D i s t r i c t  Cour t  t h e  w i fe  claimed i n t e r e s t  on 

$13,000 from t h e  d a t e  of t h e  judgment and on $6,000 from 

September 1, 1979. Husband does n o t  deny l i a b i l i t y  f o r  t h e  

i n t e r e s t  on t h e  $6,000, b u t  a s s e r t s  t h a t  because of t h e  s t a y  

of  execut ion ,  he owes no i n t e r e s t  on t h e  $13,000. 

S e c t i o n  25-9-205, MCA, p rov ides  t h a t  i n t e r e s t  i s  pay- 

a b l e  on judgments a t  t h e  r a t e  of 10 p e r c e n t  p e r  annum; b u t ,  

under S e c t i o n  2 ,  Chap. 649, Laws of 1979, t h a t  r a t e  a p p l i e s  

on ly  t o  t h e  ba lance  owing on judgments from and a f t e r  J u l y  

1, 1979. P r i o r  t o  t h a t  d a t e ,  t h e  prev ious  l e g a l  r a t e  of 6  

p e r c e n t  a p p l i e s .  

Rule 31, M.R.App.Civ.P., p rov ides  i n  r e l e v a n t  p a r t  

t h a t ,  " [ i l f  a  judgment f o r  money i n  a  c i v i l  c a s e  i s  a f f i rmed ,  

whatever i n t e r e s t  i s  al lowed by law s h a l l  be  payable  from 

t h e  d a t e  t h e  judgment was rendered o r  made i n  t h e  d i s t r i c t  

c o u r t  . " 
The husband ma in t a in s  t h a t  when he l i m i t e d  h i s  appea l  

t o  t h e  i s s u e  of h i s  r e t i r e m e n t  pension,  h i s  w i f e  could have 



e l e c t e d  t o  a c c e p t  t h e  o t h e r  b e n e f i t s  i n  t h e  dec ree  and could 

have asked t h e  c o u r t  t o  d i s s o l v e  t h e  s t a y  of execut ion ;  t h a t  

h e r  f a i l u r e  t o  do s o  o r  t o  ask  t h a t  t h e  c o u r t  r e q u i r e  t h e  

payment of r e n t  f o r  t h e  r e a l  p rope r ty  a s  a  c o n d i t i o n  t o  t h e  

s t a y ,  amounted t o  a  waiver of any c l a im  on he r  p a r t  f o r  

i n t e r e s t  o r  r e n t ;  t h a t ,  i n  f a c t ,  t h e  s t a y  was n o t  e n t e r e d  

u n t i l  a f t e r  she  f i l e d  he r  n o t i c e  of appea l ;  and t h a t  i t  can 

be assumed t h a t  w i f e  pe rmi t t ed  t h e  s t a y  t o  con t inue  because 

i t  inu red  t o  her  b e n e f i t .  We do n o t  ag ree .  

We he ld  i n  Resner v. Northern Pac. R.R.  Co. (1973) ,  161  

Mont. 177, 505 P.2d 86, t h a t  a  judgment b e a r s  i n t e r e s t  from 

t h e  d a t e  of i t s  e n t r y  i n  t h e  t r i a l  c o u r t  even though it i s  

s u b j e c t  t o  d i r e c t  a t t a c k ,  c i t i n g  Stockton Thea t r e s ,  Inc .  v .  

Palermo (1961) ,  55 Cal.2d 439, 11 Cal .Rptr .  580, 582, 360 

P.2d 76, 78. Although t h e s e  ca ses  d i d  n o t  i nvo lve  a  s t a y  of 

judgment, they s t a n d  f o r  t h e  p r o p o s i t i o n  t h a t  once a  person 

i s  l i a b l e  f o r  a  money judgment, and payment i s  n o t  made, t h e  

person  e n t i t l e d  t o  t h e  judgment i s  f u r t h e r  e n t i t l e d  t o  a  

f a i r  r a t e  of i n t e r e s t .  

The husband moved t h e  c o u r t  f o r  a  s t a y  of  execut ion .  

T h e r e a f t e r ,  he made no a t t e m p t  t o  d i s s o l v e  t h e  s t a y  himself  

o r  make any a t t empt  t o  determine what o b l i g a t i o n s  were 

acc ru ing .  This  Court  w i l l  n o t  a l l ow t h e  husband t o  avoid  

paying i n t e r e s t  merely by a rgu ing  t h a t  h i s  wi fe  d i d  n o t  do 

enough t o  s ecu re  it. We w i l l  d e f e r  t o  t h e  D i s t r i c t  C o u r t ' s  

judgment i n  t h i s  m a t t e r ,  f o r  w e  determine t h a t  i n t e r e s t  w a s  

p rope r ly  imposed under Rule 31, M.R.App.Civ.P., and a p p l i -  

c a b l e  case law. 

This  cause  i s  a f f i rmed  on a l l  i s s u e s .  



W e  concur :  

%&a w-ad b d J q  
Chief J u s t i c e  

V 
Q j 4 % ~ .  

J u s t i c e s  

T h i s  c ause  was submi t t ed  p r i o r  t o  J anua ry  5 ,  1 9 8 1 .  


