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Chief  J u s t i c e  F rank  I .  H a s w e l l  d e l i v e r e d  t h e  O p i n i o n  of t h e  f?8;rt. 
Peggy S h e r r a r d  B i e r  a p p e a l s  f rom a n  o r d e r  of t h e  

D i s t r i c t  C o u r t  g r a n t i n g  c u s t o d y  of t h e i r  c h i l d r e n  to Les l i e  

S h e r r a r d  . Leslie  S h e r r a r d  c r o s s - a p p e a l s  f rom a n  o r d e r  award ing  

a t t o r n e y  f e e s  and c o s t s  f o r  a p p e a l  t o  a p p e l l a n t .  

Peggy and Les l ie  S h e r r a r d  m a r r i e d  i n  1972 ,  and t w o  c h i l d -  

r e n  were b o r n  of  t h e  m a r r i a g e .  On J a n u a r y  4,  1978 ,  t h e  Dis t r ic t  

C o u r t  e n t e r e d  a d e c r e e  of  d i s s o l u t i o n ,  award ing  t empora ry  c u s t o d y  

o f  t h e  c h i l d r e n  to Peggy,  w i t h  a  f i n a l  c u s t o d y  d e t e r m i n a t i o n  to 

b e  made a f  t e r  a p s y c h o l o g i c a l  e v a l u a t i o n  of b o t h  p a r e n t s  and t h e  

o l d e s t  c h i l d .  T h i r t e e n  months  l a t e r ,  Les l ie  S h e r r a r d  s o u g h t  pe r -  

manent  c u s t o d y .  A h e a r i n g  was h e l d  i n  May 1979 ,  and c u s t o d y  was 

awarded  t o  Les l ie .  Peggy S h e r r a r d  B i e r  a p p e a l e d .  On m o t i o n  of 

a p p e l l a n t ,  t h e  d i s t r i c t  judge o r d e r e d  r e s p o n d e n t  to pay $2 ,500  

f o r  a t t o r n e y  f e e s  and costs on a p p e a l .  

T h e r e  a r e  t h r e e  i s s u e s  b e f o r e  t h i s  C o u r t  on a p p e a l :  

(1) Did t h e  d i s t r i c t  judge e r r  i n  award ing  c u s t o d y  of  t h e  

c h i l d r e n  t o  t h e  f a t h e r ?  

( 2 )  Did t h e  d i s t r i c t  judge e r r  i n  award ing  t o  a p p e l l a n t  

c o s t s  and a t t o r n e y  f e e s  f o r  t h e  p u r p o s e  of b r i n g i n g  t h i s  a p p e a l ?  

( 3 )  Does t h e  a p p e a l  of  t h i s  c u s t o d y  o r d e r  c o n s t i t u t e  a 

f r i v o l o u s  a p p e a l  u n d e r  Ru le  32,  M.R.App.Civ. P.? 

I n  o r d e r  t o  p r e v a i l ,  Peggy S h e r r a r d  B i e r  mus t  show a n  

a b u s e  of d i s c r e t i o n  by t h e  j udge ,  m u s t  d e m o n s t r a t e  t h a t  t h e r e  is 

a c l e a r  p r e p o n d e r a n c e  of e v i d e n c e  a g a i n s t  t h e  f i n d i n g s ,  and mus t  

overcome t h e  p r e s u m p t i o n  t h a t  t h e  judgment  of  t h e  t r i a l  c o u r t  is  

c o r r e c t .  I n  re The M a r r i a g e  of  J e n s e n  ( 1 9 7 9 ) ,  Mont . , 597  

P.2d 733,  734 ,  36 S t .Rep .  1259 ,  1261 .  I n  r e v i e w i n g  t h e  D i s t r i c t  

r e v i e w i n g  t h e  D i s t r i c t  C o u r t ' s  c u s t o d y  o r d e r ,  t h i s  C o u r t  need 

o n l y  l o o k  to t h e  r e c o r d  to see i f  t h e  f a c t o r s  s e t  f o r t h  i n  sec- 

t i o n  40-4-212, MCA, were c o n s i d e r e d ,  and t h e n  m u s t  d e t e r m i n e  

w h e t h e r  t h e  t r i a l  c o u r t  made a p p r o p r i a t e  f i n d i n g s  w i t h  r e s p e c t  to 

t h e s e  c r i t e r i a .  Markegard v. Markegard (1980 ) , Mont . , 616 



Cus tody  must  be de t e rmined  i n  a c c o r d a n c e  w i t h  t h e  b e s t  

i n t e r e s t s  of t h e  c h i l d ,  w i t h  t h e  c o u r t  c o n s i d e r i n g  a l l  r e l e v a n t  

f a c t o r s ,  i n c l u d i n g :  

"(1) t h e  w i s h e s  of t h e  c h i l d ' s  p a r e n t  or 
p a r e n t s  a s  t o  h i s  c u s t o d y ;  

" ( 2 )  t h e  w i s h e s  of t h e  c h i l d  a s  to h i s  
c u s t o d i a n ;  

" ( 3 )  t h e  i n t e r a c t i o n  and i n t e r r e l a t i o n s h i p  of 
t h e  c h i l d  w i t h  h i s  p a r e n t  o r  p a r e n t s ,  h i s  
s i b l i n g s ,  and any o t h e r  p e r s o n  who may s i g n i f i -  
c a n t l y  a f f e c t  t h e  c h i l d ' s  b e s t  i n t e r e s t ;  

" ( 4 )  t h e  c h i l d ' s  a d j u s t m e n t  t o  h i s  home, 
s c h o o l ,  and community; and 

" ( 5 )  t h e  men ta l  and p h y s i c a l  h e a l t h  of a l l  
i n d i v i d u a l s  i n v o l v e d .  " S e c t i o n  40-4-212, MCA. 

Both p a r e n t s  d e s i r e d  c u s t o d y  of t h e  c h i l d r e n ,  b u t  t h e r e  

were problems i n h e r e n t  i n  e i t h e r  p a r e n t ' s  hav ing  c u s t o d y .  The 

r e l e v a n t  e v i d e n c e  i n d i c a t e s  t h a t  Peggy was a  good w i f e  and mothe r  

u n t i l  t h e  t i m e  of h e r  s e p a r a t i o n  from Les l i e .  A month b e f o r e  t h e  

s e p a r a t i o n ,  R icha rd  B i e r ,  Peggy ' s  b r o t h e r - i n - l a w ,  n e g l i g e n t l y  

s h o t  and k i l l e d  Peggy ' s  s ister.  Peggy became e m o t i o n a l l y  u p s e t  

a t  t h a t  t i m e  and s h o r t l y  t h e r e a f t e r ,  s h e  and L e s l i e  s e p a r a t e d .  

Les l ie  moved o u t  of  t h e i r  t r a i l e r  house b u t  moved back i n  when 

Peggy and t h e  c h i l d r e n  moved i n  w i t h  R icha rd  B i e r  and h i s  t h r e e  

c h i l d r e n .  A p p a r e n t l y  Les l ie  a t  l e a s t  a c q u i e s c e d  to h e r  l i v i n g  

w i t h  B i e r ,  even  h e l p i n g  h e r  move. A f t e r  t h e  f i r s t  move, Peggy 

moved back and f o r t h  c o n s t a n t l y ,  b r i n g i n g  t h e  c h i l d r e n  w i t h  h e r ;  

t h e  r e c o r d  shows some t e n  t r i p s  between t h e  t w o  homes d u r i n g  a n  

18-month p e r i o d .  

The t e s t i m o n y  i n d i c a t e s  t h a t  Peggy ' s  moves back i n  w i t h  

Les l i e  r e s u l t e d  from h e r  a n g e r  a t  B i e r ,  o r  from h e r  d i s t r e s s  a t  

c a r i n g  f o r  f i v e  c h i l d r e n .  B i e r  and Peggy f o u g h t  f r e q u e n t l y  and 

h e  b e a t  h e r  up, c a u s i n g  h e r  t o  go to t h e  coun ty  a t t o r n e y .  B i e r  

d e v e l o p e d  a  d r i n k i n g  problem a£ ter  h i s  homic ide  c o n v i c t i o n .  The 

e v i d e n c e  a l s o  i n d i c a t e s  t h a t  t h e  B i e r  c h i l d r e n  and t h e  S h e r r a r d  



c h i l d r e n  d i d  n o t  g e t  a l o n g  v e r y  w e l l .  

A f t e r  t h e  m a r r i a g e ,  Peggy remained i n  t h e  home w i t h  B i e r  

and t h e i r  r e l a t i o n s h i p  a p p a r e n t l y  s t a b i l i z e d .  Test imony from 

w i t n e s s e s  who v i s i t e d  t h e  home af t e r  B i e r  began s e r v i n g  h i s  sen- 

t e n c e  a t  Deer Lodge ( s h o r t l y  a f t e r  t h e  m a r r i a g e )  i n d i c a t e s  t h a t  

t h e  c h i l d r e n  were we l l - ca red  f o r  and t h a t  t h e  house was c l e a n .  

Peggy and t h e  f i v e  c h i l d r e n  were l i v i n g  on w e l f a r e .  

The t e s t i m o n y  of t h e  r e s p o n d e n t  shows t h a t  t h e  c h i l d r e n  

have  a  good r e l a t i o n s h i p  w i t h  t h e i r  f a t h e r  and t h a t  he  c a n  pro-  

v i d e  a  s t a b l e  home f o r  t h e  c h i l d r e n ,  d e s p i t e  t h e  f a c t  t h a t  he is 

a  dea f  mute.  The c h i l d r e n  have s p e n t  a  g r e a t  d e a l  of t i m e  w i t h  

t h e i r  p a t e r n a l  g r a n d p a r e n t s  and a p p a r e n t l y  have a  good r e l a -  

t i o n s h i p  w i t h  them.  Respondent  e a r n s  a  good income, is employed 

a s  a  mechanic ,  and h a s  a  t r a i l e r  i n  which he and t h e  c h i l d r e n  c a n  

r e s i d e .  The p a t e r n a l  g r a n d p a r e n t s  t e s t i f i e d  to t h e i r  w i l l i n g n e s s  

t o  a s s i s t  r e s p o n d e n t  i n  r a i s i n g  t h e  c h i l d r e n .  

The f i n d i n g s  of t h e  Dis t r ic t  Cour t  i n d i c a t e  t h a t  a p p e l l a n t  

i s  - n o t  an u n f i t  mo the r .  However, t h e  judge d i d  f i n d  t h a t  t h e  

i n t e r e s t s  of t h e  c h i l d r e n  would be b e s t  s e r v e d  by p l a c i n g  t h e  

c h i l d r e n  w i t h  t h e i r  f a t h e r .  H i s  f i n d i n g s  i n d i c a t e  t h a t  t h e  

c h i l d r e n  had a  b e t t e r  i n t e r a c t i o n  w i t h  t h e i r  f a t h e r ,  and t h a t  

b e c a u s e  t h e  r e s p o n d e n t  appea red  t o  be a  more s t a b l e  p e r s o n ,  t h e  

e n v i r o n m e n t  a t  h i s  home would be more s u i t a b l e  f o r  t h e  c h i l d r e n .  

H e  found t h a t  d e s p i t e  P e g g y ' s  a d e q u a t e  c a r e  of t h e  c h i l d r e n  and 

t h e i r  o b v i o u s  l o v e  f o r  h e r ,  t h a t  t h e  a d d i t i o n  of R icha rd  B i e r  

i n t o  t h e  env i ronmen t  caused  an  i n t o l e r a b l e  u n s e t t l i n g  of t h e  

s i t u a t i o n .  

A p p e l l a n t  c o n t e n d s  t h a t  because  t h e  judge found h e r  t o  be 

a  f i t  mo the r ,  s h e  is t h e  p r o p e r  c u s t o d i a n  f o r  t h e  c h i l d r e n .  

I n  making such  an a rgument ,  a p p e l l a n t  is a s k i n g  t h i s  Cour t  t o  

i g n o r e  t h e  d i c t a t e s  of t h e  l e g i s l a t u r e  i n  p a s s i n g  s e c t i o n  

40-4-212, MCA. T h a t  s e c t i o n  demands t h a t  t h e  D i s t r i c t  Cour t  

d e t e r m i n e  c u s t o d y  i n  a c c o r d a n c e  w i t h  t h e  bes t  i n t e r e s t s  of t h e  



c h i l d .  F i t n e s s  of  a p a r e n t  is o n l y  o n e  f a c t o r  to be c o n s i d e r e d .  

S e e  s e c t i o n  40-4-212, MCA. 

A p p e l l a n t  also claims e r r o r  i n  t h e  f a i l u r e  of t h e  judge to 

make a f i n d i n g  t h a t  t h e  mo the r  is t h e  p r e f e r r e d  p a r e n t  of  a m i n o r  

c h i l d .  A l though  t h i s  " t e n d e r  y e a r s  p r e s u m p t i o n "  h a s  b e e n  con- 

s i d e r e d  by d i s t r i c t  j udges  i n  t h e  p a s t ,  t h e  p r e s u m p t i o n  was n e v e r  

c o n s i d e r e d  c o n c l u s i v e ;  e a c h  case was c o n s i d e r e d  on i ts  own f a c t s .  

S e e  I n  re M a r r i a g e  of  Tweeten ( 1 9 7 7 ) ,  1 7 2  Mont. 404,  409,  563  

P.2d 1141 ,  1144 .  A d d i t i o n a l l y ,  t h i s  C o u r t  r e c e n t l y  r u l e d  i n  I n  

re t h e  M a r r i a g e  o f  Markegard ,  s u p r a ,  Mont. a t  , 616 P.2d 

a t  325,  37 S t .Rep .  a t  1541 ,  t h a t  t h e  " t e n d e r  y e a r s  p r e sumpt ion t1  

s h o u l d  no l o n g e r  be c o n s i d e r e d  a t  a l l  i n  t h i s  s t a t e  i n  l i g h t  of 

t h e  e n a c t m e n t  of  t h e  Uni form M a r r i a g e  and D i v o r c e  A c t .  We 

o v e r r u l e d  Tweeten i n  t h e  Markegard case i n  so f a r  as Tweeten  sup- 

p o r t e d  t h e  " t e n d e r  y e a r s  p r e s u m p t i o n . "  The d i s t r i c t  judge  h e r e  

was correct i n  n o t  making a f i n d i n g  as to t h e  p r e f e r e n c e  f o r  t h e  

m o t h e r .  

The o l d e r  S h e r r a r d  c h i l d ,  J a s o n ,  aged 5 ,  was a s k e d  by t h e  

j u d g e  a b o u t  h i s  p r e f e r e n c e  i n  c u s t o d y .  H e  r e s p o n d e d ,  "I  want  

t o  l i v e  w i t h  my m o m m i e . "  The 2% y e a r  o l d  c h i l d  w a s  n o t  

i n t e r v i e w e d .  A p p e l l a n t  c o n t e n d s  t h a t  t h i s  is a n o t h e r  example  

showing  t h a t  t h e  judge  abused  h i s  d i s c r e t i o n  i n  n o t  award ing  

c u s t o d y  to  Peggy. W e  d i s a g r e e .  

Montana l a w  d o e s  n o t  r e q u i r e  t h e  d i s t r i c t  judge  to award 

c u s t o d y  based  on a c h i l d ' s  p r e f e r e n c e .  Aga in ,  t h i s  is m e r e l y  o n e  

f a c t o r  to be c o n s i d e r e d .  S e c t i o n  40-4-212, MCA. S e e  a lso  I n  re 

M a r r i a g e  o f  Kramer ( 1 9 7 8 ) ,  1 7 7  Mont. 61,  580 P.2d 439,  444,  3 5  

S t .Rep .  700,  706.  The amended f i n d i n g s  of  f a c t  N o .  6 sets  o u t  

J a s o n ' s  p r e f e r e n c e  to  be w i t h  h i s  m o t h e r ,  and l a t e r  f i n d i n g s  

e x p r e s s  t h e  j u d g e ' s  r e a s o n s  f o r  d i s r e g a r d i n g  t h a t  p r e f e r e n c e .  

The d i s t r i c t  judge  c l e a r l y  f o l l o w e d  t h e  d i c t a t e s  o f  Montana l a w  

i n  c o n s i d e r i n g  t h e  w i s h e s  o f  t h e  c h i l d r e n .  Kramer, s u p r a ;  

see a lso  Tweeten ,  s u p r a ,  172  Mont. a t  408,  563  P.2d a t  1143 .  



A p p e l l a n t  a lso  a s k s  t h i s  Cour t  to f i n d  a n  abuse  of d i s c r e -  

t i o n  i n  t h e  j u d g e ' s  f a i l u r e  t o  o r d e r  p s y c h o l o g i c a l  tests f o r  

Peggy and J a s o n  and r e q u i r i n g  r e s p o n d e n t  to pay f o r  them. The 

d e c r e e  e n t e r e d  i n  J a n u a r y  1978 ,  l e f t  t h e  pe rmanen t  c u s t o d y  d e c i -  

s i o n  p e n d i n g  u n t i l  Les l i e ,  J a s o n ,  and Peggy r e c e i v e d  e v a l u a t i o n s .  

A t  t h e  h e a r i n g  i n  May 1979 ,  r e s u l t s  of Les l i e ' s  t e s t s  were 

a d m i t t e d  i n t o  e v i d e n c e ,  b u t  Peggy and J a s o n  had n o t  had tests 

d o n e  b e c a u s e  Peggy s a i d  t h a t  s h e  c o u l d  n o t  a f  f o r d  it. The judge  

made h i s  c u s t o d y  d e c i s i o n  w i t h o u t  o r d e r i n g  t h e  t e s t s  to be done .  

S e c t i o n  40-4-214 ( 2 ) ,  MCA, p r o v i d e s  : 

" ( 2 )  The c o u r t  may s e e k  t h e  a d v i c e  of pro-  
f e s s i o n a l  p e r s o n n e l ,  w h e t h e r  or  n o t  employed by 
t h e  c o u r t  on a r e g u l a r  b a s i s .  The a d v i c e  g i v e n  
s h a l  e i n  w r i  i n  and made a v a ' l a b l e  b x  t h e  
c o u r h  & c o u n s e f  u3on r e q u e s t .  E o u n s e l  a y  exa- 
mine  as a w i t n e s s  any p r o f e s s i o n a l  p e r s o n n e l  
c o n s u l t e d  by t h e  c o u r t . "  

I n  S c h i e l e  v. S a g e r  ( 1 9 7 7 ) ,  174  Mont. 533,  538-39, 571  

P.2d 1142 ,  1146 ,  we  d i s c u s s e d  t h i s  s t a t u t e ,  n o t i n g  t h a t  it d i c -  

t a t e s  a n  e x e r c i s e  o f  d i s c r e t i o n  by t h e  d i s t r i c t  judge  i n  d e t e r -  

m i n i n g  w h e t h e r  f i n d i n g s  of  p r o f e s s i o n a l  p e r s o n n e l  a r e  n e c e s s a r y  

t o  r e s o l v i n g  c u s t o d y  d i s p u t e s .  Here, t h e  j u d g e ' s  f i n d i n g s  i n d i -  

ca te  t h a t  he  d i d  n o t  f i n d  it n e c e s s a r y  t o  o r d e r  t h e  tests i n  May 

1979 ,  and a p p e l l a n t  h a s  n o t  d e m o n s t r a t e d  t h a t  such  a d e t e r -  

m i n a t i o n  c o n s t i t u t e d  a n  a b u s e  of d i s c r e t i o n .  I n  a d d i t i o n ,  a 

r e v i e w  of  t h e  t r a n s c r i p t  i n d i c a t e s  a n  abundance  of s u f f i c i e n t  

c r e d i b l e  e v i d e n c e  on which t h e  judge c o u l d  b a s e  h i s  c u s t o d y  

d e c i s i o n  w i t h o u t  r e l y i n g  on p r o f e s s i o n a l  t e s t i m o n y .  

F i n a l l y ,  a p p e l l a n t  a r g u e s  t h a t  t h e  judge  abused  h i s  

d i s c r e t i o n  i n  c o n s i d e r i n g  e v i d e n c e  c o n c e r n i n g  P e g g y ' s  t h r e a t e n e d  

s u i c i d e  a t t e m p t s .  F i n d i n g  of  f a c t  N o .  26 p r o v i d e s :  

" E v i d e n c e  w a s  i n t r o d u c e d  i n d i c a t i n g  t h a t  
P e t i t i o n e r  t h r e a t e n e d  to  c o m m i t  s u i c i d e  on t w o  
s e p a r a t e  o c c a s i o n s .  " 

A p p e l l a n t  a r g u e s  t h a t  t h e r e  was i n s u f f i c i e n t  e v i d e n c e  t o  

s u p p o r t  t h a t  f i n d i n g .  The r e c o r d  shows con£ l i c t i n g  e v i d e n c e  

o n  t h i s  p o i n t ,  f rom which  t h e  judge as t h e  t r i e r  of f a c t  is 



e n t i t l e d  to  draw h i s  own c o n c l u s i o n s .  J e n s e n ,  s u p r a ,  Mont. 

a t  , 597 P.2d a t  735, 36 St .Rep.  a t  1262 .  

Based on  t h e  f o r e g o i n g ,  we f i n d  no  a b u s e  of d i s c r e t i o n  by 

t h e  d i s t r i c t  judge .  The judge  i n  t h i s  case made e x t e n s i v e  

f i n d i n g s ,  r e f l e c t i n g  t h e  r e l e v a n t  c r i t e r i a  i n  d e t e r m i n i n g  t h e  

b e s t  i n t e r e s t s  of  t h e  c h i l d r e n .  H i s  o r d e r  g r a n t i n g  c u s t o d y  t o  

Les l i e  S h e r r a r d  is a f  f  i rmed .  

I n  O c t o b e r ,  1979 ,  a p p e l l a n t  moved t h e  D i s t r i c t  C o u r t  to 

award  a t t o r n e y  f e e s  and c o s t s  to a p p e l l a n t  f o r  t h e  p u r p o s e  of 

b r i n g i n g  t h i s  a p p e a l .  A t  t h a t  t i m e  J u d g e  M c P h i l l i p s  o r d e r e d  

r e s p o n d e n t  to pay $2 ,500  to  a p p e l l a n t ' s  a t t o r n e y  f o r  c o s t s  and 

f e e s ,  p u r s u a n t  to s e c t i o n  40-4-110, MCA: 

"Costs -- a t t o r n e y ' s  f e e s .  The c o u r t  f rom t i m e  - t o  t i m e ,  a f t e r  considering t h e  f i n a n c i a l  r e s o u r -  
ces o f  b o t h  p a r t i e s ,  may o r d e r  a p a r t y  to pay a 
r e a s o n a b l e  amount f o r  t h e  cost to t h e  o t h e r  
p a r t y  of m a i n t a i n i n g  o r  d e f e n d i n g  any  p r o c e e d i n g  
u n d e r  c h a p t e r s  1 and 4  o f  t h i s  t i t l e  and f o r  
a t t o r n e y ' s  f e e s ,  i n c l u d i n g  sums f o r  l e g a l  ser- 
v i c e s  r e n d e r e d  and c o s t s  i n c u r r e d  p r i o r  to t h e  
commencement o f  t h e  p r o c e e d i n g  or a f t e r  e n t r y  of  
judgment  . . ." 
Responden t  c r o s s - a p p e a l s  f rom t h a t  o r d e r ,  c i t i n g  I n  re t h e  

M a r r i a g e  o f  B l i s s ,  ( 1 9 8 0 ) ,  Mont . , 609 P.2d 1209,  37 

S t .Rep .  708.  I n  t h a t  case w e  s t a t e d  t h a t  " [ s e c t i o n  40-4-110, 

MCA] c o n t e m p l a t e s  t h a t  u n d e r  normal  c i r c u m s t a n c e s ,  a n  o r d e r  f o r  

a t t o r n e y  f e e s  w i l l  be p e r m i t t e d  o n l y  a f t e r  c o u n s e l  f o r  t h e  bene- 

f i t t e d  p a r t y  h a s  comple t ed  h i s  s e r v i c e s .  B l i s s ,  s u p r a ,  

Mont. a t  , 609 P.2d a t  1212 ,  37 S t .Rep .  a t  711.  W e  n o t e d  i n  

B l i s s  t h a t  a n  award of  a t t o r n e y  f e e s  p r i o r  to a p p e a l  was n o r m a l l y  

too s p e c u l a t i v e .  An award of  a t t o r n e y  f e e s ,  l i k e  any o t h e r  

award ,  m u s t  be based  on c o m p e t e n t  e v i d e n c e .  P h e n n i c i e  v. 

P h e n n i c i e ,  ( 1 9 7 9 ) ,  Mont . , 604  P.2d 787,  791,  36 S t .Rep .  

2378, 2383. A showing of  r e a s o n a b l e n e s s  of  a t t o r n e y  f e e s  mus t  be 

made by means of a h e a r i n g  a l l o w i n g  f o r  ora l  t e s t i m o n y ,  t h e  

i n t r o d u c t i o n  of  e x h i b i t s ,  and a n  o p p o r t u n i t y  to c ros s - examine .  

Aanenson v.  Aanenson,  ( 1 9 7 9 ) ,  Mont . , 593 P.2d 446,  

450,  36 S t .Rep .  1525 ,  1529 .  W r i t t e n  f i n d i n g s  are r e q u i r e d  to 



e s t a b l i s h  b o t h  t h e  p a r t y ' s  n e c e s s i t y  f o r  payment from t h e  

o p p o s i n g  p a r t y  and t o  e s t a b l i s h  t h e  r e a s o n a b l e n e s s  of t h e  f e e s .  

Gohner  v. Gohner ,  ( 1 9 8 0 ) ,  Mont. , 609 P.2d 288, 289-290, 

37  S t .Rep .  613,  615.  The h e a r i n g  i n  t h e  case now b e f o r e  u s  

l a c k e d  t h e  d e f i n i t e n e s s  t h a t  o u r  l a w  r e q u i r e s .  

A t  t h e  t i m e  of  t h e  h e a r i n g  on  t h e  m o t i o n  f o r  f e e s  and 

c o s t s ,  a p p e l l a n t ' s  a t t o r n e y  had n o t  y e t  r e n d e r e d  s e r v i c e s  i n  

b r i n g i n g  t h i s  a p p e a l .  T h e r e  w a s  n o t h i n g  b e f o r e  t h e  t r i a l  c o u r t  

t o  i n d i c a t e  what  t h e  a t t o r n e y ' s  s p e c i f i c  c o s t s  and c h a r g e s  would 

b e ,  o r  e v e n  how much t i m e  would be r e q u i r e d  to wr i te  t h e  b r i e f s .  

The t r i a l  judge  r u l e d  on t h e  mo t ion  f rom t h e  bench.  H e  made no  

w r i t t e n  f i n d i n g s  as to t h e  r e a s o n a b l e n e s s  of  t h e  a t t o r n e y  f e e s  

and t r a n s c r i p t  c o s t s  s o u g h t  by a p p e l l a n t .  A p p e l l a n t  made no  

showing  (and  t h e  judge  e n t e r e d  no f i n d i n g )  of c i r c u m s t a n c e s  

n e c e s s i t a t i n g  a p r o s p e c t i v e  award of  f e e s  and costs.  

C e r t a i n  c r i t e r i a  mus t  be m e t  b e f o r e  a p p e a l  costs and 

a t t o r n e y  f e e s  i n  a d i s s o l u t i o n  c a s e  are  awarded d u r i n g  t h e  pen- 

d e n c y  o f  t h e  a p p e a l .  The p a r t y  s e e k i n g  to have  i ts costs and 

f e e s  p a i d  by t h e  o p p o s i n g  p a r t y  mus t  show t h e  f i n a n c i a l  n e c e s s i t y  

f o r  such  a payment ,  and e v i d e n c e  mus t  be p r e s e n t e d  to p r o v e  t h e  

r e a s o n a b l e n e s s  of t h e  costs and f e e s .  T h e r e  mus t  a lso  be a 

showing  of  c i r c u m s t a n c e s  which w a r r a n t  t h e  a s s e s s m e n t  of costs 

and  a t t o r n e y  f e e s  on a p p e a l  b e f o r e  t h e y  are  a c t u a l l y  i n c u r r e d  o r  

r e n d e r e d .  F i n a l l y ,  t h e  judge  must  p r e p a r e  w r i t t e n  f i n d i n g s  t o  

s u p p o r t  h i s  or h e r  r u l i n g  on t h e  mo t ion  f o r  c o s t s  and f e e s .  

Because  t h e  p r o p e r  p r o c e d u r e  w a s  n o t  f o l l o w e d  i n  t h i s  

case, and no  showing was made to w a r r a n t  a p r i o r  award of f e e s  and 

c o s t s ,  w e  v a c a t e  t h a t  award and remand t h i s  c a u s e  to t h e  D i s t r i c t  

C o u r t .  I f ,  o n  remand, t h e  d i s t r i c t  judge  d e t e r m i n e s  t h a t  

a p p e l l a n t  is e n t i t l e d  to f e e s  and costs  p u r s u a n t  to s e c t i o n  

40-4-110, MCA, he can  make an  award based  on t h e  r e a s o n a b l e  v a l u e  

o f  t h e  s e r v i c e s  which now have  been  r e n d e r e d .  

Responden t  n e x t  a s k s  t h i s  C o u r t  t o  d e t e r m i n e  t h a t  a p p e l l a n t  h a s  



b r o u g h t  a f r i v o l o u s  a p p e a l ,  p u r s u a n t  to Ru le  3 2 ,  M.R.App.Civ.P., 

and t o  assess damages.  W e  d e c l i n e  t o  do  t h i s .  W e  r e c e n t l y  

d i s c u s s e d  t h e  p rob l em o f  f r i v o l o u s  a p p e a l s  i n  c u s t o d y  cases i n  

B i l l i n g s  v.  B i l l i n g s  (1980  ), Mont. , 616 P.2d 1104 ,  1106 ,  

37 S t .Rep .  1704 ,  1706 ,  n o t i n g  t h e r e  t h a t  a d v e r s a r y  p r o c e e d i n g s  

a re  n o t  c o n d u c i v e  to  t h e  s p e e d y  and f a i r  r e s o l u t i o n  of c u s t o d y  

cases. I n  B i l l i n g s ,  s u p r a ,  w e  found a f r i v o l o u s  a p p e a l ,  b e c a u s e  

i t  a p p e a r e d  t h a t  Leona B i l l i n g s  moved f o r  a change  of venue o n l y  

t o  d e l a y  an  u l t i m a t e  h e a r i n g  on  t h e  merits of  t h e  case. Such a 

s i t u a t i o n  is n o t  p r e s e n t e d  h e r e .  A p p e l l a n t  d o e s  n o t  a p p e a r  t o  be 

m o t i v a t e d  by a d e s i r e  to n e e d l e s s l y  t i e  up t h e  l i t i g a t i o n  

p r o c e s s .  A l though  t h e  f a c t s  p r e s e n t e d  to  t h i s  C o u r t  a l l o w e d  

a p p e l l a n t  l i t t l e  hope of r e v e r s a l  of  t h e  c u s t o d y  o r d e r  on  a p p e a l ,  

w e  are m i n d f u l  t h a t  a p a r e n t  who loses a c u s t o d y  d e t e r m i n a t i o n  

w i l l  p u r s u e  any  p o s s i b l e  means of r e g a i n i n g  h i s  or h e r  c h i l d r e n .  

I n  an  area o f  t h e  law so e m o t i o n a l l y - c h a r g e d  as t h i s ,  w e  w i l l  

f i n d  a f r i v o l o u s  a p p e a l  i n  o n l y  t h e  most l i m i t e d  c i r c u m s t a n c e s .  

The c u s t o d y  o r d e r  is a f f i r m e d  and t h e  c a u s e  is remanded 

f o r  a d e t e r m i n a t i o n  of  a t t o r n e y  f e e s  and c o s t s ,  i n  a c c o r d a n c e  

w i t h  t h i s  o p i n i o n .  

C h i e f  J u s t i c e  
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