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Mr. J u s t i c e  John  Conway H a r r i s o n  d e l i v e r e d  t h e  O p i n i o n  o f  
t h e  C o u r t .  

De fendan t  Norman Duncan a p p e a l s  a  d e n i a l  o f  p o s t -  

c o n v i c t i o n  r e l i e f  by a  G a l l a t i n  County D i s t r i c t  C o u r t .  

Norman Duncan was c o n v i c t e d  o f  d e c e p t i v e  p r a c t i c e s  and 

t h e  s a l e  o f  u n r e g i s t e r e d  s e c u r i t i e s  i n  G a l l a t i n  County  

D i s t r i c t  C o u r t ,  f o r  which he  r e c e i v e d  s e n t e n c e s  o f  f i v e  

y e a r s  and t h r e e  y e a r s  r e s p e c t i v e l y .  H i s  c o n v i c t i o n  was 

a f f i r m e d  by t h i s  C o u r t  on A p r i l  1 9 ,  1979 ,  i n  S t a t e  v .  Duncan 

( 1 9 7 9 )  I Mont . , 593 P.2d 1026 ,  36 S t .Rep .  748. On 

May 23,  1979 ,  Duncan moved f o r  c o n t i n u a n c e  of  b a i l  and t h e  

m a t t e r  was s e t  f o r  h e a r i n g  on May 29 ,  1979 ,  b e f o r e  t h e  

Honorab l e  J a c k  D. Shans t rom.  A t  t h a t  h e a r i n g ,  d e f e n d a n t  

s u b m i t t e d  h i s  w r i t t e n  p e t i t i o n  f o r  p o s t - c o n v i c t i o n  r e l i e f  

p u r s u a n t  t o  s e c t i o n  46-21-101, MCA. 

On J u n e  1 8 ,  1979 ,  Duncan p e t i t i o n e d  f o r  a  new judge  on 

t h e  s t a t e d  ground  t h a t  t h e  " i n t e r e s t  o f  j u s t i c e  w i t h  r e s p e c t  

t o  p o s t - c o n v i c t i o n  m a t t e r s ,  and p r o c e d u r a l  d u e  p r o c e s s  would 

i n d i c a t e  a p p o i n t m e n t  o f  a  judge  t o  h e a r  s u c h  m a t t e r s  o t h e r  

t h a n  t h e  t r i a l  j u d g e  whose d e c i s i o n  is i n v o l v e d . "  No 

a f f i d a v i t  was o f f e r e d  by d e f e n d a n t  r e p r e s e n t i n g  t h a t  J u d g e  

Shans t rom,  o r  t h e  Honorab l e  W. W.  L e s s l e y ,  a l s o  c h a l l e n g e d ,  

had any p e r s o n a l  b i a s  o r  p r e j u d i c e  a g a i n s t  d e f e n d a n t .  I n  

Augus t ,  t h e  Honorab l e  Na t  A l l e n  assumed j u r i s d i c t i o n  o f  t h e  

c a s e  b u t  w i thd rew h i s  a c c e p t a n c e  one  w e e k  l a t e r  on t h e  

ground  t h a t  t h e  " c a u s e  was f i l e d  i n  1976 and t h a t  S e c t i o n  6  

of  t h e  new D i s q u a l i f i c a t i o n  R u l e s  d o e s  n o t  a p p l y  i n  c a u s e s  

f i l e d  p r i o r  t o  March 1, 1977 ."  J u d g e  Shans t rom reassumed 

j u r i s d i c t i o n .  

On A u g u s t  3 1 ,  1 9 7 9 ,  d e f e n d a n t  f i l e d  a n  a f f i d a v i t  

c o n c l u d i n g  t h a t  he d i d  n o t  f e e l  he c o u l d  r e c e i v e  a  f a i r  



h e a r i n g  on h i s  p o s t - c o n v i c t i o n  r e l i e f  p e t i t i o n  f rom J u d g e  

Shans t rom.  On September  28,  1979 ,  J u d g e  L e s s l e y  r e q u e s t e d  

t h a t  t h e  Honorab l e  Gordon B e n n e t t  assume l i m i t e d  j u r i s d i c -  

t i o n  t o  h e a r  t h e  d i s q u a l i f i c a t i o n  i s s u e .  J u d g e  B e n n e t t  h e l d  

a  h e a r i n g  on t h e  q u e s t i o n  and d e t e r m i n e d  t h a t  t h e r e  e x i s t e d  

no a c t u a l  p r e j u d i c e  on t h e  p a r t  o f  J u d g e  Shans t rom.  I n  h i s  

memorandum, Judge  B e n n e t t  d e t e r m i n e d  t h a t ,  c o n t r a r y  t o  J u d g e  

A l l e n ' s  p o s i t i o n ,  a  p e t i t i o n  f o r  p o s t - c o n v i c t i o n  r e l i e f  was 

a  new c i v i l  a c t i o n ,  i n d e p e n d e n t  o f  t h e  o r i g i n a l  c r i m i n a l  

c a u s e .  

On F e b r u a r y  1 3 ,  1980 ,  J u d g e  Shans t rom,  who had r e a s -  

s e r t e d  j u r i s d i c t i o n ,  o r d e r e d  t h a t  d e f e n d a n t ' s  p e t i t i o n  be 

s e t  f o r  h e a r i n g  i n  h i s  c o u r t .  On F e b r u a r y  26,  Duncan f i l e d  

a  mo t ion  t o  s e t  a s i d e  J u d g e  S h a n s t r o m ' s  o r d e r  and s u b m i t t e d  

a  mo t ion  f o r  s u b s t i t u t i o n  o f  a  new judge  p u r s u a n t  t o  t h i s  

C o u r t ' s  newly a d o p t e d  r u l e  on d i s q u a l i f i c a t i o n  o f  j u d g e s .  

34 St .Rep.  26. J u d g e  Shans t rom r u l e d  a g a i n s t  t h e  d e f e n d a n t  

on b o t h  m o t i o n s  and h e a r d  t h e  p e t i t i o n .  A f t e r  h e a r i n g ,  

J u d g e  Shans t rom d e n i e d  Duncan ' s  p e t i t i o n  f o r  p o s t - c o n v i c t i o n  

r e l i e f ,  and t h i s  a p p e a l  f o l l o w e d .  

Duncan r a i s e s  n i n e  i s s u e s  f o r  ou r  r e v i e w ,  o n l y  one  o f  

which w i l l  be d i s c u s s e d  i n  t h i s  o p i n i o n .  D e f e n d a n t  a r g u e s  

t h a t  i t  was e r r o r  f o r  J u d g e  Shans t rom t o  h e a r  h i s  p o s t -  

c o n v i c t i o n  r e l i e f  p e t i t i o n  under  o u r  r u l e s  o f  d i s q u a . l i f i -  

c a t i o n  and s u b s t i t u t i o n  of  j u d g e s .  We a g r e e .  

S e c t i o n  3-1-801, MCA, a d o p t e d  by t h i s  C o u r t  under  o u r  

ru le -making  a u t h o r i t y ,  r e c i t e s  i n  a p p l i c a b l e  p a r t :  

"Any j u d g e ,  o r  j u s t i c e  o f  t h e  p e a c e  mus t  n o t  s i t  
o r  a c t  i n  any a c t i o n  o r  p r o c e e d i n g :  

"6. When he h a s  been  d i s q u a l i f i e d  f o r  c a u s e  a s  



h e r e i n a f t e r  d e s c r i b e d :  

"Whenever a  p a r t y  t o  any p r o c e e d i n g  i n  any c o u r t  
makes and f i l e s  a  t i m e l y  and s u f f i c i e n t  a f f i d a v i t  
t h a t  a  judge o r  j u s t i c e  of t h e  p e a c e ,  b e f o r e  whom 
t h e  m a t t e r  is pend ing  h a s  a  p e r s o n a l  b i a s  o r  
p r e j u d i c e  e i t h e r  a g a i n s t  him o r  i n  f a v o r  o f  any 
a d v e r s e  p a r t y ,  s u c h  judge  o r  j u s t i c e  o f  t h e  p e a c e  
s h a l l p r o c e e d  no  f u r t h e r  t h e r e i n ,  b u t  a n o t h e r  
p- - -- ------- 
j u d g e  -- o r 3 u s t i c e  ------- o f  t h e  p e a c e  s h a l l  be  a s s i g n e d  
t o  h e a r  such  d i s q u a l i f i c a t i o n ~ r o c e e d i n ~  --- ----- - b y  -- t h e  
c h i e f  j u s t i c e  o f  t h e  Supreme C o u r t ,  o r  by a  d i s -  
t r i c t  j udge ,  i f  t h e  a f f i d a v i t  i s  a g a i n s t  a  j u s -  
t i c e  o f  t h e  p e a c e ,  p o l i c e  o r  m u n i c i p a l  c o u r t  
judge .  The a f f i d a v i t  s h a l l  s t a t e  t h e  f a c t s  and 
t h e  r e a s o n s  f o r  t h e  b e l i e f  t h a t  b i a s  o r  p r e j u d i c e  
e x i s t s ,  and s h a l l  be f i l e d  n o t  l e s s  t h a n  2 0  d a y s  
b e f o r e  t h e  o r i g i n a l  d a t e  o f  t r i a . 1 ,  o r  good c a u s e  
s h a l l  be shown f o r  f a i l u r e  t o  f i l e  it w i t h i n  s u c h  
t i m e .  I t  s h a l l  be accompanied by a  c e r t i f i c a t e  
o f  c o u n s e l  o f  r e c o r d  s t a t i n g  t h a t  i t  is made i n  
good f a i t h . "  

We s t r i c t l y  i n t e r p r e t  t h i s  r u l e  and f i n d  i t s  p r o v i s i o n s  

t o  be p l a i n  and unambiguous.  Judge  L e s s l e y  was c o m p l e t e l y  

w i t h o u t  a u t h o r i t y  t o  p l a c e  t h i s  c a u s e  under  Judge  B e n n e t t ' s  

j u r i s d i c t i o n .  The power t o  a s s i g n  a  d i s t r i c t  judge  t o  h e a r  

a  mot ion  f o r  d i s q u a l i f i c a t i o n  is one  s o l e l y  g r a n t e d  t o  t h e  

Ch ie f  J u s t i c e  o f  t h i s  C o u r t .  I t  i s  o u r  o p i n i o n  t h a t  no 

judge  i n v o l v e d  i n  t h i s  c a s e  had p r o p e r  j u r i s d i c t i o n  t o  

p roceed  i n  t h i s  a c t i o n  once  t h e  a f f i d a v i t  a l l e g i n g  a c t u a l  

p r e j u d i c e  on t h e  p a r t  of  J u d g e  Shans t rom was f i l e d .  A t  t h a t  

p o i n t ,  t h e  c a s e  came under  t h e  s i n g u l a r  a u t h o r i t y  and 

j u r i s d i c t i o n  of t h i s  C o u r t .  

W e  remand t o  t h e  D i s t r i c t  C o u r t  f o r  p r o c e e d i n g s  c o n s i s -  

t e n t  w i t h  t h i s  o p i n i o n .  



We concur: 

3 4 - 4  $,a&~ 
C h i e f  J u s t i c e  


