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Mr. J u s t i c e  Gene B. Daly  d e l i v e r e d  t h e  Op in ion  of t h e  C o u r t .  

P l a i n t i f f s  b r o u g h t  t h i s  a c t i o n  i n  t h e  D i s t r i c t  C o u r t  o f  

t h e  E i g h t h  J u d i c i a l  D i s t r i c t  of t h e  S t a t e  o f  Montana,  i n  and 

f o r  t h e  County o f  Cascade ,  a g a i n s t  T r e a s u r e  S t a t e  I n d u s t r i e s  

(TSI  ) and i t s  former  p r e s i d e n t ,  Kenneth K n i g h t ,  c l a i m i n g  

d e f e n d a n t s  were g u i l t y  o f  f r a u d  i n  t h e  e x e c u t i o n  o f  a  

c o n t r a c t  f o r  deed .  Defendan t  TSI f i l e d  a  c r o s s - c l a i m  

a g a i n s t  K n i g h t ,  s e e k i n g  i n d e m n i t y ,  and Kn igh t  a l s o  c r o s s -  

c l a imed  a g a i n s t  TSI.  Fo l lowing  a  t r i a l  t o  t h e  c o u r t  s i t t i n g  

w i t h o u t  a  j u r y ,  t h e  t r i a l  c o u r t  e n t e r e d  judgment i n  f a v o r  of  

p l a i n t i f f s  i n  t h e  amount of  $302,129.65,  ad judged  TSI 

e n t i t l e d  t o  i ndemni ty  f rom K n i g h t ,  and d e n i e d  K n i g h t ' s  

c r o s s - c l a i m .  D e f e n d a n t s  a p p e a l .  

On Augus t  1 9 ,  1974 ,  d e f e n d a n t s  s o l d  t o  p l a i n t i f f s  a  

s h a l e  and c o n c r e t e  b l o c k  p l a n t ,  l o c a t e d  n o r t h  of  G r e a t  

F a l l s ,  Montana, a l o n g  w i t h  s u p p o r t i n g  equipment .  T h i s  c a s e  

i n v o l v e s  t h e  n e g o t i a t i o n s ,  r e p r e s e n t a t i o n s  and i n s p e c t i o n s  

which took  p l a c e  p r i o r  t o  t h e  s a l e .  

I t  is  u n d i s p u t e d  t h a t  t h e  s u b j e c t  s h a l e  and b l o c k  p l a n t  

had been f o r  s a l e  a t  l e a s t  s i n c e  e a r l y  1972. R o b e r t  Mager 

was a t  a l l  t i m e s  d u r i n g  t h e  s equence  o f  e v e n t s  l e a d i n g  up t o  

t h e  e x e c u t i o n  o f  t h e  c o n t r a c t  f o r  deed  t h e  p l a n t  manager o f  

d e f e n d a n t  TSI and was d e s i g n a t e d  a s  t h e  promoter  o f  t h e  s a l e  

i n  c h a r g e  of  showing p r o s p e c t i v e  p u r c h a s e r s  a round t h e  

p l a n t .  I n  t h e  e a r l y  s p r i n g  o f  1974 ,  p l a i n t i f f s  

I n g e b r i g t s o n ,  Olson  and P o u l s e n  became i n t e r e s t e d  i n  t h e  

p l a n t  and d e c i d e d  t o  i n v e s t i g a t e  t h e  p u r c h a s e  o f  t h e  TSI 

p l a n t .  

Dur ing  t h e  c o u r s e  o f  i n s p e c t i n g  t h e  s h a l e  p l a n t ,  p l a i n -  

t i f f s  n o t i c e d  s c a f f o l d i n g  a round t h e  s t a c k  o f  t h e  r o t a r y  



k i l n .  I t  i s  t h e  r e p r e s e n t a t i o n s  made r e g a r d i n g  t h e  s c a f -  

f o l d i n g  which p r e s e n t  t h e  main bone o f  c o n t e n t i o n .  

P l a i n t i f f s  t e s t i f i e d  t h e y  asked  Mager t h e  r e a s o n  f o r  t h e  

s c a f f o l d i n g  and were  a d v i s e d  t h a t  t h e  Board of  H e a l t h  had 

r e q u e s t e d  t h e  s t a c k  be e x t e n d e d  t o  t a k e  c a r e  o f  a  p o l l u t i o n  

problem.  Mager was f u r t h e r  a sked  i f  t h i s  s o l v e d  t h e  a i r  

p o l l u t i o n  p rob lems  t o  which he  r e p l i e d  t h a t  it had. 

P l a i n t i f f s  a l s o  t e s t i f i e d  t h a t  a p p r o x i m a t e l y  one month 

b e f o r e  t h e  d e a l  became f i n a l ,  t h e y  a d v i s e d  Kn igh t  t h a t  Mager 

had t o l d  them t h a t  t h e  s c a f f o l d i n g  had been  used t o  e x t e n d  

t h e  s t a c k  t o  a l l e v i a t e  an a i r  p o l l u t i o n  problem.  K n i g h t  was 

asked  i f  t h e  p o l l u t i o n  problem was c u r e d ,  and he con f i rmed  

t h a t  it was. 

Mager and Kn igh t  t e s t i f i e d  t h a t  t h e  s c a f f o l d i n g  had been 

d i s c u s s e d  b u t  con tend  t h e y  s i m p l y  t o l d  p l a i n t i f f s  t h a t  TSI 

had made a l t e r a t i o n s  a s  r e q u e s t e d  by t h e  a i r  p o l l u t i o n  

p e o p l e  and t h a t  Mager s a i d  he t h o u g h t ,  and Kn igh t  c o n c u r r e d ,  

t h a t  it ( T S I )  might  have s a t i s f i e d  t h e  Board o f  H e a l t h  

because  it had n o t  h e a r d  f rom t h e  Board f o r  some t i m e .  

N e g o t i a t i o n s  between p l a i n t i f f s  and TSI were conc luded  

i n  t h e  summer o f  1974 and on August  1 9 ,  1974 ,  t h e  p a r t i e s  

e n t e r e d  i n t o  a  c o n t r a c t  f o r  deed f o r  t h e  p u r c h a s e  o f  t h e  

s h a l e  and b lock  p l a n t .  

I n  September  1974 ,  p l a i n t i f f  I n g e b r i g t s o n  was in formed 

by t h e  d i r e c t o r  o f  t h e  Cascade  County A i r  P o l l u t i o n  C o n t r o l  

Program, Sam K a l a f a t ,  t h a t  t h e  e m i s s i o n s  from t h e  s t a c k  o f  

t h e  r o t a r y  k i l n  were s u b s t a n t i a l l y  i n  e x c e s s  o f  t h a t  

p e r m i t t e d  by t h e  a i r  p o l l u t i o n  program,  t h a t  n o t i c e  o f  

v i o l a t i o n  would be f o r t h c o m i n g ,  and t h a t ,  i f  c o r r e c t i v e  

a c t i o n  was n o t  t a k e n ,  t h e  s h a l e  p l a n t  c o u l d  n o t  be o p e r a t e d .  



On March 5 ,  1975 ,  an o f f i c i a l  n o t i c e  o f  v i o l a t i o n  and o r d e r  

t o  t a k e  c o r r e c t i v e  a c t i o n  t o  r e p a i r  t h e  a g g r e g a t e  d r y e r  

s t a c k  ( r o t a r y  k i l n )  was r e c e i v e d .  

P l a i n t i f f s  were s u c c e s s f u l  i n  o b t a i n i n g  a  v a r i a n c e  t o  

o p e r a t e  t h e  p l a n t  e n a b l i n g  them t o  i n v e s t i g a t e  t h e  problem 

and d e t e r m i n e  what c o r r e c t i v e  a c t i o n  m i g h t  be t a k e n .  A 

s t u d y  was u n d e r t a k e n  which r e v e a l e d  t h a t  i n s t a l l a t i o n  of  a  

bag house a t  a  c o s t  of  a p p r o x i m a t e l y  $60,000 would e l i m i n a t e  

t h e  v i o l a t i o n .  P l a i n t i f f s  s u b s e q u e n t l y  a p p l i e d  f o r  and 

r e c e i v e d  a  p e r m i t  f o r  c o n s t r u c t i o n  of  t h e  bag house  on 

J a n u a r y  9 ,  1976. I n c l u d e d  i n  t h e  l e t t e r  a p p r o v i n g  t h e  

p e r m i t  was a  r e q u e s t  t o  a l l e v i a t e  p o l l u t i o n  from f i v e  o t h e r  

a r e a s  of t h e  p l a n t .  R a t h e r  t h a n  c o n s t r u c t  t h e  bag house  and 

a l l e v i a t e  o n l y  p a r t  of  t h e  problem,  p l a i n t i f f s  h i r e d  

e n g i n e e r  C h a r l e s  Lush t o  p r e p a r e  a  s t u d y  o f  t h e  p o s s i b l e  

s o l u t i o n s  and c o s t s  t o  remedy t h e  p o l l u t i o n .  Accord ing  t o  

L u s h ' s  r e p o r t  t h e  c o s t  of  b r i n g i n g  t h e  p l a n t  i n t o  compl i ance  

w i t h  r e g u l a t i o n s  would be $279,871.  P l a i n t i f f s  f a i l e d  t o  

o b t a i n  an e x t e n s i o n  on t h e i r  v a r i a n c e ,  and t h e  p l a n t  s t o p p e d  

o p e r a t i o n  sometime t h e r e a f t e r .  T h i s  s u i t  f o l l o w e d .  

I n  a d d i t i o n  t o  t h e  a i r  p o l l u t i o n  p rob lem,  i n  t h e  s p r i n g  

o f  t h e  y e a r  w a t e r  from t h e  p l a n t  would d r a i n  i n t o  t h e  

a d j a c e n t  l a n d  of  R o b e r t  B a l l a r d ,  d e p o s i t i n g  s h a l e  p a r t i c l e s  

and a d v e r s e l y  a f f e c t i n g  p r o d u c t i v i t y .  Under t h r e a t  o f  a  

l a w s u i t ,  p l a i n t i f f s  b u i l t  a  d i v e r s i o n  dam a t  a  c o s t  o f  

$19,028 t o  remedy t h e  problem.  P l a i n t i f f s  a l l e g e  t h a t  

d e f e n d a n t s '  f a i l u r e  t o  d i s c l o s e  t h e  d r a i n a g e  problem was 

c o n s t r u c t i v e  f r a u d  and t h a t  t h e y  a r e  e n t i t l e d  t o  t h e  amount 

expended t o  c o n s t r u c t  t h e  dam. 

The i s s u e s  p r e s e n t e d  on a p p e a l  a r e :  



1. Whether t h e  t r i a l  c o u r t  e r r e d  i n  d e t e r m i n i n g  t h a t  i n  

n e g o t i a t i n g  t h e  c o n t r a c t  f o r  deed T r e a s u r e  S t a t e  I n d u s t r i e s ,  

I n c . ,  and Kenneth K.  Kn igh t  were g u i l t y  of  a c t u a l  f r a u d  o r  

i n  t h e  a l t e r n a t i v e  c o n s t r u c t i v e  f r a u d  w i t h  r e g a r d  t o  t h e  

a l l e g e d  a i r  p o l l u t i o n  p rob lems?  

2. Whether t h e  t r i a l  c o u r t  e r r e d  i n  d e t e r m i n i n g  t h e  

d e f e n d a n t s  were g u i l t y  o f  c o n s t r u c t i v e  f r a u d  i n  f a i l i n g  t o  

r e v e a l  an  a l l e g e d  problem w i t h  r e g a r d  t o  w a t e r  d r a i n a g e ?  

3. Whether t h e  t r i a l  c o u r t  e r r e d  i n  i t s  d e t e r m i n a t i o n  

t h a t  d e f e n d a n t  Kenneth K .  Kn igh t  s h o u l d  be  r e q u i r e d  t o  

i ndemni fy  d e f e n d a n t  T r e a s u r e  S t a t e  I n d u s t r i e s ,  I n c . ,  f o r  a l l  

damages awarded t o  p l a i n t i f f s  a g a i n s t  d e f e n d a n t s ?  

4. Whether t h e  t r i a l  c o u r t  e r r e d  i n  i t s  d e t e r m i n a t i o n  

o f  damages by a p p l i c a t i o n  o f  an i n c o r r e c t  measure  of  

damages? 

D e f e n d a n t s  con tend  t h e r e  is  i n s u b s t a n t i a l  e v i d e n c e  t o  

s u p p o r t  a  f i n d i n g  o f  e i t h e r  a c t u a l  o r  c o n s t r u c t i v e  f r a u d  i n  

t h e  c o n t r a c t  n e g o t i a t i o n s .  On a p p e a l ,  ou r  f u n c t i o n  is t o  

d e t e r m i n e  whether  t h e r e  is s u b s t a n t i a l  e v i d e n c e  t o  s u p p o r t  

t h e  f i n d i n g s  of t h e  t r i a l  c o u r t .  T h i s  C o u r t  w i l l  n o t  

r e v e r s e  t h e  f i n d i n g s  o f  t h e  t r i a l  c o u r t  u n l e s s  t h e r e  i s  no 

s u b s t a n t i a l  e v i d e n c e  t o  s u p p o r t  s u c h  f i n d i n g s .  

I n  Lee v .  S tockmen ' s  Na t .  Bank ( 1 9 2 2 ) ,  63  Mont. 262,  

284, 207 P. 623, t h i s  C o u r t  s e t  down t h e  e l e m e n t s  which a  

p l a i n t i f f  must  p r o v e  t o  make o u t  a  p r ima  f a c i e  c a s e  o f  

a c t u a l  f r a u d :  (1) a  r e p r e s e n t a t i o n ;  ( 2 )  i t s  f a l s i t y ;  ( 3 )  i t s  

m a t e r i a l i t y ;  ( 4 )  t h e  s p e a k e r ' s  knowledge o f  i t s  f a l s i t y  o r  

i g n o r a n c e  of  i t s  t r u t h ;  ( 5 )  h i s  i n t e n t  t h a t  i t  s h o u l d  be 

a c t e d  upon by t h e  p e r s o n  and i n  t h e  manner r e a s o n a b l y  

c o n t e m p l a t e d ;  ( 6 )  t h e  h e a r e r ' s  i g n o r a n c e  o f  i t s  f a l s i t y ;  ( 7 )  



h i s  r e l i a n c e  upon i t s  t r u t h ;  ( 8 )  h i s  r i g h t  t o  r e l y  t h e r e o n ;  

and ( 9 )  h i s  c o n s e q u e n t  and p r o x i m a t e  i n j u r y .  

A c t u a l  f r a u d  is  a lways  a  q u e s t i o n  o f  f a c t .  S e c t i o n  

28-2-404, MCA. Fraud  c a n  n e v e r  be  presumed b u t  mus t  be 

p roved  by a  p r e p o n d e r a n c e  o f  t h e  e v i d e n c e .  Good f a i t h  w i l l  

a lways  be presumed and mere s u s p i c i o n  o f  f r a u d  is n o t  s u f f i -  

c i e n t .  R e i l l y  v .  Maw ( 1 9 6 5 ) ,  146 Mont. 1 4 5 ,  1 5 3 ,  405 P.2d 

440, 442. 

The a l l e g e d  a c t u a l  f r a u d  upon which t h e  D i s t r i c t  C o u r t  

made i t s  f i n d i n g  t h a t  p l a i n t i f f s  were  e n t i t l e d  t o  damages 

was t h e  r e p r e s e n t a t i o n s  made by R o b e r t  Mager and Kenneth  

K n i g h t  t h a t  t h e  e x t e n s i o n  o f  t h e  r o t a r y  k i l n  s t a c k  had 

s a t i s f a c t o r i l y  remedied  t h e  a i r  p o l l u t i o n  prob lem.  A l though  

t h e  D i s t r i c t  C o u r t ' s  f i n d i n g s  do n o t  s p e c i f i c a l l y  s e t  f o r t h  

e a c h  e l e m e n t  of a c t u a l  f r a u d ,  a  r e v i e w  o f  t h e  r e c o r d  

i n d i c a t e s  e v i d e n c e  t o  s u p p o r t  a  f i n d i n g  of  f r a u d  and 

s u s e q u e n t  damages.  

P l a i n t i f f s  P o u l s e n ,  I n g e b r i g t s o n  and Ol son  t e s t i f i e d  

t h a t  i n  t h e  c o u r s e  o f  i n s p e c t i n g  t h e  s h a l e  p l a n t  R o b e r t  

Mager, t h e  p l a n t  manager ,  s t a t e d  t h a t  t h e  s t a c k  e x t e n s i o n  on 

t h e  r o t a r y  k i l n  had remedied  t h e  a i r  p o l l u t i o n  prob lem.  

A l s o ,  on J u n e  28,  1974 ,  T S I 1 s  fo rmer  p r e s i d e n t ,  Kenne th  

K n i g h t ,  t o l d  p l a i n t i f f s  t h e  i n f o r m a t i o n  g i v e n  them by Mager 

was c o r r e c t .  Of c o u r s e ,  t h e  t e s t i m o n y  o f  Mager and K n i g h t  

is  s l i g h t l y  d i f f e r e n t  i n  t h a t  t h e y  t e s t i f i e d  t h e y  t h o u g h t  

t h e  r e p a i r s  s a t i s f i e d  t h e  p o l l u t i o n  p e o p l e  and in formed 

p l a i n t i f f s  o n l y  t o  t h a t  e x t e n t .  

A s  e v i d e n c e d  by t h e  " N o t i c e  o f  V i o l a t i o n  and Orde r  t o  

Take C o r r e c t i v e  A c t i o n "  d a t e d  March 5 ,  1975 ,  t h e  e m i s s i o n s  

f rom t h e  a g g r e g a t e  d r y e r  s t a c k  ( r o t a r y  k i l n )  were  i n  



v i o l a t i o n  of s t a t e  and c o u n t y  p o l l u t i o n  r e g u l a t i o n s  and t h e  

e x t e n s i o n  p u t  t h e r e o n  d i d  n o t  i n  f a c t  remedy t h e  p o l l u t i o n  

problem.  F u r t h e r m o r e ,  i n  r e s p o n s e  t o  a  q u e s t i o n  r e g a r d i n g  

T S I ' s  a t t e m p t s  t o  a l l e v i a t e  t h e  p o l l u t i o n  problem,  Sam 

K a l a f a t ,  t h e  d i r e c t o r  of  Env i ronmen ta l  H e a l t h  S e r v i c e s  f o r  

t h e  Ci ty-County H e a l t h  Depa r tmen t ,  s t a t e d :  "The e f f o r t s  by 

T r e a s u r e  S t a t e  I n d u s t r i e s  were t o t a l l y  unapproved by ou r  

agency .  We a d v i s e d  them t h a t  b e f o r e  t h e y  p r o c e e d ,  t h a t  

n e c e s s a r y  a p p l i c a t i o n s  and p e r m i t s  be f i l e d .  And I t h i n k  

t h e  r e c o r d  s p e a k s  f o r  i t s e l f  t h a t  t h e y  were n o t .  And I f e e l  

t h a t  t h e  e f f o r t s  were n o t  r e a l l y  s u b s t a n t i a l ,  no."  

I n  l i g h t  of t h e  n o n o p e r a t i v e  c o n d i t i o n  o f  t h e  s h a l e  

p l a n t  due t o  p o l l u t i o n  v i o l a t i o n s  and t h e  c o s t  of b r i n g i n g  

t h e  p l a n t  i n t o  compl i ance  w i t h  r e g u l a t i o n s ,  it is beyond 

s e r i o u s  argument  t h a t  t h e  r e p r e s e n t a t i o n s  made by d e f e n d a n t s  

t o  p l a i n t i f f s  were m a t e r i a l  t o  t h e  c o n t r a c t .  

On May 23,  1972 ,  TSI r e c e i v e d  a  " N o t i c e  of  V i o l a t i o n  and 

Order  t o  Take C o r r e c t i v e  A c t i o n "  t o  a l l e v i a t e  t h e  p o l l u t i o n  

p rob lems  caused  by t h e  a g g r e g a t e  d r y e r  and d u s t  c o l l e c t o r .  

On A p r i l  1 6 ,  1973 ,  d e f e n d a n t  Kn igh t  r e c e i v e d  a  l e t t e r  

from t h e  Cascade County A i r  P o l l u t i o n  C o n t r o l  Program 

a d v i s i n g  him t h a t  t h e  p l a n t  was n o t  i n  compl i ance  w i t h  t h e  

s t a t e  and coun ty  r e g u l a t i o n s  and t h a t  c e r t a i n  s t e p s  needed 

t o  be t a k e n  b e f o r e  o p e r a t i o n s  c o u l d  resume. 

On A p r i l  1 9 ,  1973 ,  Dan L i n c o l n  and C l e v e  E.  J o h n s o n ,  

employees  of  t h e  c o u n t y  p o l l u t i o n  program, v i s i t e d  t h e  p l a n t  

and d i s c u s s e d  i t s  d u s t  p rob lems  w i t h  R o b e r t  Mager. The 

a r e a s  d i s c u s s e d  were t h e  hammermil l ,  e l e v a t o r s ,  s p r a y  t o w e r ,  

and s t o r a g e  and t r u c k  l o a d i n g  f a c i l i t i e s .  

F i n a l l y ,  from March 1974 u n t i l  t h e  t i m e  o f  s a l e ,  t h e  TSI 



o f f i c e  manager and c o s t  a c c o u n t a n t ,  C h e r r i e  Anthony,  o v e r -  

h e a r d  numerous c o n v e r s a t i o n s  between TSI p l a n t  manage r s ,  Bob 

Mager,  A 1  Gehrke ,  Mr. F o r z l e y  and Glen  Mor tenson ,  r e g a r d i n g  

t h e  p o l l u t i o n  prob lem and p o s s i b l e  s o l u t i o n s .  A t  t r i a l  s h e  

was a sked  t h e  s u b s t a n c e  of  c o n v e r s a t i o n s  s h e  had w i t h  

F o r z l e y  and Mortenson r e g a r d i n g  t h e  p o l l u t i o n  prob lem and 

answered :  

"We were  t o l d  t h a t  w e  were  j u s t  g o i n g  t o  s h e l v e  t h e  
prob lem.  I was t o l d  t h a t ' s  what  t h e y  were  g o i n g  t o  
d o ,  was j u s t  s h e l v e  t h e  prob lem.  We were  i n  t h e  
p r o c e s s  o f  t r y i n g  t o  s e l l  t h e  p l a n t .  T h e r e  had 
been  s e v e r a l  b u y e r s  i n t e r e s t e d .  S u p e r - L i t e  [ t h e  
p l a i n t i f f s ]  was one  o f  them, and t h a t  f o r  t h e  
c u r r e n t  t i m e  t h e r e  were  more i m p o r t a n t  t h i n g s  t o  
wor ry  a b o u t  t h a n  t h e  p rob lems  a t  t h e  s h a l e  p l a n t . "  

The c i r c u m s t a n c e s  s u r r o u n d i n g  t h e  n e g o t i a t i o n s  and s a l e  

o f  t h e  p l a n t  a r e  s u f f i c i e n t  t o  show t h a t  Mager and K n i g h t  

i n t e n d e d  t h e i r  r e p r e s e n t a t i o n s  be r e l i e d  and a c t e d  upon t o  

consummate t h e  s a l e .  See  Cowan v .  Wes t l and  R e a l t y  Co. 

( 1 9 7 3 ) ,  162 Mont. 379,  512 P.2d 714; Lee v .  S t o c k m e n ' s  Na t .  

Bank ( 1 9 2 2 ) ,  63 Mont. 262,  207 P. 623; Dunlap  v .  Ne l son  

( 1 9 7 4 ) ,  165  Mont. 291,  529 P.2d 1394.  The f a c t  t h a t  f rom 

t h e  moment o f  i t s  p rocu remen t  t h e  p l a n t  was f o r  s a l e  

i n d i c a t e s  TSI p u r c h a s e d  t h e  p l a n t  f o r  i n v e s t m e n t  p u r p o s e s .  

One of  M a g e r ' s  p r i m a r y  d u t i e s  a s  p l a n t  manager was t o  

p romote  t h e  s a l e  and s e c u r e  a  w i l l i n g  p u r c h a s e r .  I t  i s  

f u n d a m e n t a l  t h a t  a  p l a n t  i n  compl i ance  w i t h  p o l l u t i o n  

c o n t r o l  r e g u l a t i o n s  is more s a l e a b l e  t h a n  one  i n  need o f  

s u b s t a n t i a l  p o l l u t i o n  c o n t r o l  d e v i c e s .  

D e f e n d a n t s  c o n t e n d  t h a t  p l a i n t i f f s  were  knowledgeab le  

bus ines smen  and s h o u l d  have  known t h e  p l a n t  had p o l l u t i o n  

p rob lems .  T h i s  a rgument  i s  n o t  o n l y  a n  a d m i s s i o n  b u t  i s  

a l s o  w i t h o u t  m e r i t  when one  t a k e s  i n t o  c o n s i d e r a t i o n  t h e  

h i g h l y  t e c h n i c a l  f i e l d  o f  e n v i r o n m e n t a l  s c i e n c e .  A t  no t i m e  



p r i o r  t o  t h e  n o t i c e  o f  v i o l a t i o n  on March 5 ,  1975 ,  d i d  

p l a i n t i f f s  b e l i e v e  t h e  p l a n t  was n o t  i n  compl i ance  w i t h  

p o l l u t i o n  r e g u l a t i o n s .  

One of d e f e n d a n t s '  p r i n c i p a l  a l l e g a t i o n s  i s  t h a t  

p l a i n t i f f s  had no r i g h t  t o  r e l y ,  and i n  f a c t  d i d  n o t  r e l y ,  

upon t h e  a l l e g e d  m i s r e p r e s e n t a t i o n s .  The b a s i s  f o r  t h i s  

c o n t e n t i o n  is  t h e  a b s e n c e  o f  any f i n d i n g  o f  f a c t  by t h e  

D i s t r i c t  C o u r t  r e g a r d i n g  r e l i a n c e .  D e f e n d a n t s  a r g u e  t h e  

r e l i a n c e  is  an e s s e n t i a l  e l e m e n t  o f  f r a u d  and i n  t h e  a b s e n c e  

o f  a  s p e c i f i c  f i n d i n g  on t h a t  e l e m e n t ,  t h e r e  i s  a  f a t a l  

f a i l u r e  o f  p r o o f .  

I n  c o n c l u d i n g  t h a t  d e f e n d a n t s  commit ted f r a u d ,  t h e  

D i s t r i c t  C o u r t  s p e c i f i c a l l y  made f i n d i n g s  a s  t o  t h e  e l e m e n t s  

o f  a  r e p r e s e n t a t i o n ,  i t s  f a l s i t y ,  i t s  m a t e r i a l i t y ,  t h e  

s p e a k e r ' s  knowledge of  i t s  f a l s i t y ,  h i s  i n t e n t  t h a t  it be 

a c t e d  upon,  t h e  h e a r e r  ' s  i g n o r a n c e  and t h e  c o n s e q u e n t  

i n j u r y .  D e f e n d a n t s  a r g u e  t h a t  t h e  D i s t r i c t  C o u r t ' s  f a i l u r e  

t o  make a  s p e c i f i c  f i n d i n g  a s  t o  r e l i a n c e  is  s u f f i c i e n t  

g rounds  f o r  r e v e r s a l .  We do n o t  a g r e e .  

On r ev i ew,  t h e  t r i a l  c o u r t ' s  judgment i s  presumed 

c o r r e c t ,  and t h i s  C o u r t  w i l l  draw e v e r y  l e g i t i m a t e  i n f e r e n c e  

t o  s u p p o r t  t h a t  p r e s u m p t i o n .  Rule  52 ,  M.R.Civ.P.; Havre 

I r r i g a t i o n  Co. v.  Ma je rus  ( 1 9 5 7 ) ,  132  Mont. 410, 414, 318 

P.2d 1076,  1078;  Madison Fork Ranch v.  L & B Lodge P o l e  

Timber P r o d u c t s  ( 1 9 8 0 ) ,  Mont . , 615 P.2d 900,  37 

S t .Rep .  1468. The Supreme C o u r t  a d h e r e s  t o  t h e  d o c t r i n e  o f  

i m p l i e d  f i n d i n g s  which s t a t e s  t h a t  where a  c o u r t ' s  f i n d i n g s  

a r e  g e n e r a l  i n  t e r m s ,  any f i n d i n g s  n o t  s p e c i f i c a l l y  made, 

b u t  n e c e s s a r y  t o  t h e  judgment ,  a r e  deemed t o  have been 

i m p l i e d ,  i f  s u p p o r t e d  by t h e  e v i d e n c e .  B a l l e n g e r  v.  T i l l m a n  



( 1 9 5 8 ) ,  133  Mont. 369, 324 P.2d 1045.  I n  s u p p o r t  o f  t h e  

t r i a l  c o u r t ,  t h i s  C o u r t  w i l l  engage i n  t h e  d o c t r i n e  of  

i m p l i e d  f i n d i n g s  s o  l o n g  a s  t h o s e  f i n d i n g s  a r e  n o t  incon-  

s i s t e n t  w i t h  e x p r e s s  f i n d i n g s  made. C r i s s y  v.  S t a t e  Highway 

Commission ( 1 9 6 6 ) ,  147 Mont. 374, 413 P.2d 308. 

The Supreme C o u r t  o f  t h e  S t a t e  o f  C a l i f o r n i a  i n f e r r e d  an 

i n t e n t  t o  d e c e i v e  i n  t h e  f r a u d  c a s e  o f  Boas v. Bank o f  
APP. 

America Nat .  T r u s t  & S a v i n g s  A s s ' n  ( 1 9 4 2 ) ,  5 1  ~ a l l \ . 2 d  592,  

125  P.2d 620. I n  t h a t  c a s e  t h e  c o u r t  s t a t e d :  

"On a p p e a l  a  r e v i e w i n g  c o u r t  is  e n t i t l e d  t o  draw 
n e c e s s a r y  i n f e r e n c e s  from t h e  t r i a l  c o u r t ' s  e x p r e s s  
f i n d i n g s  i n  o r d e r  t o  s u p p o r t  a  judgment  [ c i t a t i o n s  
o m i t t e d ] ;  t h a t  is t o  s a y ,  where f rom t h e  f a c t s  
found and t h e  judgment o r d e r e d  it is e v i d e n t  i n  t h e  
l i g h t  of t h e  e n t i r e  r e c o r d  t h a t  i f  more comple t e  
f i n d i n g s  had been made t h e y  would have been a d v e r s e  
t o  t h e  c o n t e n t i o n  of  t h e  a p p e l l a n t ,  i t  w i l l  be 
deemed t h a t  such  i n f e r e n c e  h a s  been drawn by a  
t r i a l  c o u r t ,  and i n  t h o s e  c i r c u m s t a n c e s  t h e  f a i l u r e  
s o  t o  f i n d  is  n o t  a  g round f o r  t h e  r e v e r s a l  o f  t h e  
judgment.  [ C i t a t i o n s  o m i t t e d  .] Here f r a u d  was 
c h a r g e d ;  one o f  t h e  l e g a l  g rounds  upon which t h e  
t r i a l  c o u r t  founded i t s  judgment t h a t  t h e  agreement  
was vo id  was t h a t  it was o b t a i n e d  by f a l s e  p re -  
t e n s e s ;  and t h e  e v i d e n c e  shows and t h e  t r i a l  c o u r t  
e x p r e s s l y  found t h a t  t h e  f a l s e  r e p r e s e n t a t i o n s  were 
a t  a l l  t i m e s  known t o  t h e  p l a i n t i f f  t o  be f a l s e .  
I t  f o l l o w s  n e c e s s a r i l y  t h a t  i f  t h e  t r i a l  c o u r t  had 
made a  f i n d i n g  c o v e r i n g  t h e  e l e m e n t  of  i n t e n t  t o  
d e c e i v e  t h e  f i n d i n g  would have been a d v e r s e  t o  
a p p e l l a n t s .  T h e r e f o r e ,  t h e  a b s e n c e  o f  a  s p e c i f i c  
f i n d i n g  t o  t h a t  e f f e c t  d o e s  n o t  s e r v e  a s  g rounds  
f o r  r e v e r s a l .  

". . . The i s s u e  of f r a u d  c o n s t i t u t e d  one  o f  t h e  
p r i n c i p a l  i s s u e s  t h e  t r i a l  c o u r t  was c a l l e d  upon t o  
d e c i d e ,  and a  g r e a t  d e a l  of  e v i d e n c e  was i n t r o d u c e d  
on t h a t  i s s u e .  I t  mus t  be assumed,  t h e r e f o r e ,  t h a t  
i f  t h e  t r i a l  c o u r t  d i d  n o t  b e l i e v e  t h a t  a p p e l l a n t s  
made t h e  f a l s e  r e p r e s e n t a t i o n s  w i t h  i n t e n t  t o  
d e c e i v e  it would have  s o  found .  A s  s a i d  i n  
P h i l l i p s  v .  Hooper,  43 Cal.App.2d 467, 111 P.2d 22,  
t h e  f i n d i n g s  o f  f a c t  must  be t a k e n  a s  embodying t h e  
c o n c l u s i o n s  o f  t h e  t r i a l  c o u r t  on a l l  q u e s t i o n s  o f  
f a c t  s u b m i t t e d  t o  it f o r  d e c i s i o n ;  and no a n t e -  
c e d e n t  e x p r e s s i o n s  o f  t h e  t r i a l  j udge  c a n  i n  any 
way r e s t r i c t  h i s  power t o  d e c l a r e  h i s  f i n a l  
c o n c l u s i o n  i n  t h e  o n l y  manner a u t h o r i z e d  by l aw ,  
t h a t  i s ,  by f i l i n g  h i s  d e c i s i o n  c o n t a i n i n g  h i s  
f i n d i n g s  of f a c t  and c o n c l u s i o n s  o f  law a s  p r o v i d e d  
i n  s e c t i o n s  632 and 633 o f  t h e  Code o f  C i v i l  Proce-  
d u r e  ( c i t i n g  s e v e r a l  c a s e s ) . "  125  P.2d a t  623-624. 



J? ,e l iance h a s  been d e f i n e d  a s  a  b e l i e f  which m o t i v a t e s  an 

a c t .  M a r t i n  v .  Kennel1  ( 1 9 6 9 ) ,  169 Colo .  122 ,  453 P.2d 797. 

An i n f e r e n c e  of r e l i a n c e  upon f r a u d u l e n t  r e p r e s e n t a t i o n s  may 
L 

be drawn from c i r c u m s t a n c e s  s u r r o u n d i n g  t h e  t r a n s a c t i o n  

which have been p roven .  P e i n e  v. Murphy ( 1 9 6 2 ) ,  46 Haw. 

233, 377 P.2d 708; Hunter  v .  McKenzie ( C a l .  1 9 2 5 ) ,  239 P. 

1090;  Dav i s  v. Re-Frac Manufac tu r ing  C o r p o r a t i o n  ( 1 9 6 7 ) ,  276 

Minn. 1 1 6 ,  149 N.W.2d 37.  Al though c i r c u m s t a n t i a l  e v i d e n c e  

may be used t o  draw an i n f e r e n c e  o f  r e l i a n c e ,  p l a i n t i f f  is  

n o t  c o n f i n e d  t o  c i r c u m s t a n t i a l  p roo f  o r  p re sumpt ion  o f  

r e l i a n c e  b u t  may t e s t i f y  a s  t o  whether  he  r e l i e d  upon t h e  

f a l s e  r e p r e s e n t a t i o n  o r  concea lmen t  of  d e f e n d a n t .  P e s k i n  v .  
ago 

S q u i r e s  ( 1 9 5 7 ) ,  156 Cal.App.2d M I  319 P.2d 405. The f o l -  

lowing  t e s t i m o n y  was g i v e n  a t  t r i a l :  

"Q.  Mr. O l s o n ,  would you have  bought  t h e  s h a l e  and 
b lock  p l a n t  had you known of t h e  a i r  p o l l u t i o n  
p rob lems  w i t h  t h e  s h a l e  p l a n t ,  and t h a t  you would 
be u n a b l e  t o  o p e r a t e  t h e  s h a l e  p l a n t ?  A .  
D e f i n i t e l y ,  I would n o t  have been i n v o l v e d . "  

Q .  [To P o u l s e n ]  Did you r e l y  on t h e  r e p r e s e n t a -  
t i o n s  t h a t  t h e  p l a n t  was i n  compl i ance  w i t h  a i r  
p o l l u t i o n  r e g u l a t i o n s  when you p u r c h a s e d  t h e  p l a n t ?  
A.  Yes. 

"Q. Were t h o s e  r e p r e s e n t a t i o n s ,  t h e  r e p r e s e n t a -  
t i o n s  t h a t  I ' m  r e f e r r i n g  t o  a r e  t h o s e  made by Bob 
Mager and by Ken Kn igh t?  A.  Those r e p r e s e n t a t i o n s  
were made by Bob Mager when we were v i s i t i n g  t h e  
s h a l e  p l a n t ,  and by Kenneth Kn igh t  i n  h i s  o f f i c e  i n  
t h e  Ho l iday  V i l l a g e .  

"Q. And t h o s e  were t h e  r e p r e s e n t a t i o n s  t h a t  you 
r e l i e d  upon. A.  Yes,  v e r y  d e f i n i t e l y . "  

D i r e c t  e v i d e n c e  s u p p o r t s  a  f i n d i n g  o f  r e l i a n c e .  We 

engage t h e  d o c t r i n e  o f  " i m p l i e d  f i n d i n g s "  and ho ld  t h e  t r i a l  

c o u r t  found r e l i a n c e .  We a f f i r m  t h e  h o l d i n g  o f  a c t u a l  

f r a u d .  

The D i s t r i c t  C o u r t  a l s o  made an  a l t e r n a t i v e  r u l i n g  t h a t  



d e f e n d a n t s  were g u i l t y  of  c o n s t r u c t i v e  f r a u d  w i t h  r e g a r d  t o  

o t h e r  a i r  p o l l u t i o n  problems a t  t h e  p l a n t  and t h e  w a t e r  

d r a i n a g e  problem.  

" C o n s t r u c t i v e  f r a u d  c o n s i s t s  i n :  

" ( 1 )  any b r e a c h  o f  d u t y  which,  w i t h o u t  a n  a c t u a l l y  
f r a u d u l e n t  i n t e n t ,  g a i n s  an a d v a n t a g e  t o  t h e  p e r s o n  
i n  f a u l t  o r  anyone c l a i m i n g  under  him by m i s l e a d i n g  
a n o t h e r  t o  h i s  p r e j u d i c e  o r  t o  t h e  p r e j u d i c e  o f  
anyone c l a i m i n g  under  him . . ." S e c t i o n  28-2-406, 
MCA . 
R u s s e l l  v. R u s s e l l  ( 1 9 6 9 ) ,  152  Mont. 461, 452 P.2d 77 ,  

is  s q u a r e l y  i n  p o i n t  on a  f a c t u a l  s i t u a t i o n  v e r y  a n a l o g o u s  

t o  t h e  i n s t a n t  c a s e .  R u s s e l l  was an a c t i o n  f o r  t h e  r e c o v e r y  

o f  money p a i d  f o r  an o p t i o n  t o  p u r c h a s e  p r o p e r t y  based  on 

f r a u d .  The p r o p e r t y  i n v o l v e d  was a  b a r  and c a f e .  P r i o r  t o  

t h e  p l a i n t i f f ' s  p a y i n g  c o n s i d e r a t i o n  f o r  an o p t i o n  t o  pur -  

c h a s e ,  t h e  p r e m i s e s  had been examined by t h e  c o u n t y  s a n i -  

t a r i a n  and a  S t a t e  Depar tment  of H e a l t h  i n s p e c t o r .  They 

found  t h a t  t h e  sewage d i s p o s a l  sys t em was i n a d e q u a t e  and 

warned t h e  owner t h a t  t h e  v i o l a t i o n  o f  h e a l t h  r e g u l a t i o n s  

was s e r i o u s  and s h o u l d  be c o r r e c t e d  and ,  i f  i t  were n o t ,  a  

l i c e n s e  t o  c o n t i n u e  o p e r a t i n g  t h e  b u s i n e s s  would n o t  be 

i s s u e d  i n  t h e  coming y e a r .  

The owner d i d  n o t  d i s c l o s e  t h e  sewage problem o r  t h e  

warn ing  from t h e  Board of  H e a l t h  t o  t h e  p r o s p e c t i v e  

p u r c h a s e r .  The p u r c h a s e r  was l a t e r  warned by t h e  Board 

t h a t ,  i f  he d i d  n o t  make t h e  n e c e s s a r y  c o r r e c t i o n s ,  t h e  

l i c e n s e  t o  o p e r a t e  t h e  bar  and c a f e  would n o t  be renewed. 

The p u r c h a s e r  t h e n  b r o u g h t  s u i t  t o  r e s c i n d  t h e  c o n t r a c t  and 

r e c o v e r  t h e  o p t i o n  money. 

The j u r y  found i n  f a v o r  of  t h e  p l a i n t i f f .  On a p p e a l ,  

t h e  d e f e n d a n t  made t h e  same argument  a s  d e f e n d a n t s  i n  t h e  

c a s e  a t  b a r - - t h a t  is, t h a t  t h e  p l a i n t i f f ' s  e v i d e n c e  and 



p r o o f  had f a i l e d  t o  e s t a b l i s h  t h e  n i n e  e l e m e n t s  o f  a c t u a l  

f r a u d  h e r e i n a b o v e  se t  f o r t h .  I n  r e j e c t i n g  t h a t  c o n t e n t i o n ,  

t h i s  C o u r t  s a i d  : 

"We do n o t  t h i n k  t h e  i n s t a n t  c a s e  was one  of a c t u a l  
f r a u d  s o  t h a t  t h e  above  n i n e  e l e m e n t s  would a p p l y .  
We t h i n k ,  i n s t e a d ,  it was a  c o n c e a l m e n t ,  more i n  
t h e  n a t u r e  o f  c o n s t r u c t i v e  f r a u d .  

" S e c t i o n  13-309, R.C.M. 1947 ,  s t a t e s :  

" ' C o n s t r u c t i v e  f r a u d  c o n s i s t s :  . . . ( 2 )  I n  any 
s u c h  a c t  o r  o m i s s i o n  a s  t h e  l aw  e s p e c i a l l y  d e c l a r e s  
t o  be f r a u d u l e n t  w i t h o u t  r e s p e c t  t o  a c t u a l  f r a u d .  ' 

"We t h i n k  it was a  f r a u d u l e n t  a c t  on t h e  p a r t  o f  
t h e  a p p e l l a n t  t o  w i t h h o l d  i n f o r m a t i o n  on t h e  
warn ing  s h e  had r e c e i v e d  from t h e  S t a t e  Board o f  
H e a l t h .  

I# I . . . f r a u d  is  c o m p l e t e  where  a  vendor  knowingly  
s u p p r e s s e s  a  s e r i o u s  v i c e  of  h i s  p r o p e r t y  which t h e  
vendee  had no r e a s o n  t o  s u s p e c t . '  [ C i t a t i o n s  
o m i t t e d . ] "  152  Mont. a t  465-466. 

The n o t i c e  o f  v i o l a t i o n  d a t e d  May 23 ,  1972 ,  s e n t  t o  TSI 

and t h e  l e t t e r  d a t e d  A p r i l  6 ,  1973 ,  s e n t  t o  K n i g h t  c l e a r l y  

i n d i c a t e  d e f e n d a n t s  had knowledge o f  p o l l u t i o n  v i o l a t i o n s  a t  

t h e  s h a l e  p l a n t  i n c l u d i n g  t h e  hammermil l ,  e l e v a t o r s ,  s p r a y  

tower  and s t o r a g e  and t r u c k  l o a d i n g  f a c i l i t i e s .  F u r t h e r -  

more,  d e f e n d a n t s  were  aware  o f  t h e  w a t e r  d r a i n a g e  p rob lem,  

a s  e v i d e n c e d  by n e i g h b o r  B a l l a r d ' s  t e s t i m o n y .  The r e c o r d  is 

v o i d  o f  any a t t e m p t  by d e f e n d a n t s  t o  d i s c l o s e  t h i s  in forma-  

t i o n  t o  p l a i n t i f f s .  These  v i o l a t i o n s  were  s e r i o u s  i m p a i r -  

men t s  t o  t h e  p r o p e r t y  which p l a i n t i f f s  had no r e a s o n  t o  

s u s p e c t .  W e  f i n d  t h e r e  is s u b s t a n t i a l  e v i d e n c e  t o  s u p p o r t  a  

f i n d i n g  o f  c o n s t r u c t i v e  f r a u d .  

I n  d e t e r m i n i n g  T S I 1 s  r i g h t  t o  i n d e m n i f i c a t i o n  f rom 

K n i g h t ,  we mus t  a s c e r t a i n  t h e  b a s i s  upon which l i a b i l i t y  was 

imposed.  

The g e n e r a l  r u l e  is  t h a . t  a  p r i n c i p a l  i s  r e s p o n s i b l e  f o r  

t h e  i n j u r i e s  r e s u l t i n g  f rom f r a u d  o f  h i s  a g e n t ,  commit ted  



d u r i n g  t h e  e x i s t e n c e  of  t h e  agency  and w i t h i n  t h e  s c o p e  o f  

t h e  a g e n t ' s  a c t u a l  o r  a p p a r e n t  a u t h o r i t y .  G leason  v .  

Seaboa rd  A i r  L i n e  R. Co. ( 1 9 2 9 ) ,  278 U.S. 349,  49 S .C t .  1 6 1 ,  
yrs 

73 L.Ed. W5; G r a n t  v .  W e a t h e r h o l t  ( 1 9 5 4 ) ,  1 2 3  Cal .2d  34 ,  

266 P.2d 185.  T h i s  r u l e  is  f u l l y  a p p l i c a b l e  t o  c o r p o r a t i o n s  

i n  t h a t  a  c o r p o r a t i o n  is a  p r i n c i p a l  which c a n  be l i a b l e  f o r  

f r a u d  o n l y  t h r o u g h  conduc t  o f  i t s  a g e n t s .  Thomas v.  

D u r a l i t e  Company, I n c .  ( D .  N . J .  1 9 7 4 ) ,  386 F.Supp. 698. 

I t  is u n d i s p u t e d  t h a t  a t  a l l  times p e r t i n e n t ,  R o b e r t  

Mager was a c t i n g  w i t h i n  t h e  c o u r s e  and s c o p e  o f  h i s  employ- 

ment w i t h  TSI.  I n  a c c o r d a n c e  w i t h  t h e  a f o r e m e n t i o n e d  r u l e ,  

TSI ,  a s  p r i n c i p a l ,  is l i a b l e  f o r  t h e  f r a u d u l e n t  r e p r e s e n t a -  

t i o n s  and concea lmen t s  of  i t s  a g e n t  R o b e r t  Mager. 

The D i s t r i c t  C o u r t  found ,  and w e  a g r e e ,  t h a t  a t  a l l  

times p e r t i n e n t  t o  t h i s  l i t i g a t i o n ,  Kenneth Kn igh t  was 

p r e s i d e n t  of TSI and was a c t i n g  w i t h i n  t h e  s cope  and c o u r s e  

o f  h i s  employment w i t h  t h e  c o r p o r a t i o n .  I t  is c l e a r l y  

e s t a b l i s h e d  t h a t  a  d i r e c t o r  o r  o f f i c e r  o f  a  c o r p o r a t i o n  is  

i n d i v i d u a l l y  l i a b l e  f o r  f r a u d u l e n t  a c t s  o r  f a l s e  r e p r e -  

s e n t a t i o n s  of  h i s  own o r  i n  which he p a r t i c i p a t e s  even  

though  h i s  a c t i o n  i n  such  r e s p e c t  may be i n  f u r t h e r a n c e  of  

t h e  c o r p o r a t i o n ' s  b u s i n e s s .  T y l e r  v .  Savage  ( 1 8 9 2 ) ,  143  

U.S. 79,  12  S.Ct .  340,  36 L.Ed. 82; Hoffman v.  T o f t  ( 1 9 1 4 ) ,  

70 Or. 488, 142 P. 365. T h i s  p e r s o n a l  l i a b i l i t y  a t t a c h e s  

r e g a r d l e s s  of  whether  l i a b i l i t y  a l s o  a t t a c h e s  t o  t h e  

c o r p o r a t i o n .  Un i t ed  S t a t e s  L i a b i l .  I n s .  Co. v .  H a i d i n g e r -  

Hayes,  I n c .  ( 1 9 7 0 ) ,  83 C a l . R p t r .  418, 463 P.2d 770. 

D e f e n d a n t s '  l i a b i l i t y  is  j o i n t  and s e v e r a l .  T S I ' s  

l i a b i l i t y  is based on i t s  p r i n c i p a l  a g e n t  r e l a t i o n s h i p  w i t h  

i t s  manager Mager, whereas  K n i g h t ' s  l i a b i l i t y  i s  based  on 



h i s  f r a u d u l e n t  m i s r e p r e s e n t a t i o n s  and concea lmen t  o f  

m a t e r i a l  f a c t s .  

The r i g h t  t o  i n d e m n i t y  i s  an e q u i t a b l e  p r i n c i p l e ,  ba sed  

on t h e  g e n e r a l  t h e o r y  t h a t  one compe l l ed  t o  pay  f o r  damages 

c a u s e d  by a n o t h e r  s h o u l d  be a b l e  t o  s e e k  r e c o v e r y  from t h a t  

p a r t y .  May T r u c k i n g  Co. v .  I n t e r n a t i o n a l  H a r v e s t e r  ( I d a h o  

1 9 7 5 ) ,  543 P.2d 1159;  s e e  a l s o  DeShaw v .  Johnson  ( 1 9 7 0 ) ,  155  

Mont. 355, 472 P.2d 298. "As a  g e n e r a l  r u l e  one compe l l ed  

t o  pay damages f o r  t h e  n e g l i g e n t  o r  t o r t i o u s  a c t  o f  a n o t h e r  

i s  n o t  e n t i t l e d  t o  i n d e m n i t y  f rom t h e  l a t t e r  where b o t h  

p a r t i e s  a r e  j o i n t  t o r t f e a s o r s  o r  i n  p a r i  d i l e c t o . "  42 

C.J.S.  I n d e m n i t y ,  5 27 a t  240. T h i s  r u l e  was adop ted  i n  

G r e a t  N o r t h e r n  Rai lway Company v.  U n i t e d  S t a t e s  ( D .  Mont. 

1 9 6 0 ) ,  187 F.Supp. 690, 693; F l e t c h e r  v .  C i t y  of Helena  

( 1 9 7 3 ) ,  163  Mont. 337, 517 P.2d 365 ,  369. 

The c o u r t  found d e f e n d a n t s  i n  p a r i  d i l e c t o .  I n  t h e  

a b s e n c e  of  a  f i n d i n g  of  f a c t  which d e t e r m i n e s  t h e  a c t i o n s  o f  

Kn igh t  t o  have t o t a l l y  caused  p l a i n t i f f s '  i n j u r y ,  TSI ' s  

r i g h t  t o  i n d e m n i f i c a t i o n  must  be v a c a t e d .  

I n  t h e  s a l e  of  commercial  p r o p e r t y ,  a  commercial  

s t a n d a r d  of damages s h o u l d  be a p p l i e d .  P l a i n t i f f s  a r e  

e n t i t l e d  t o  t h e  b e n e f i t  o f  t h e i r  b a r g a i n - - t h a t  i s ,  t h e  

b e n e f i t  which d e f e n d a n t s  promised  t o  d e l i v e r .  See  Moore v.  

Swanson ( 1 9 7 6 ) ,  171  Mont. 1 6 0 ,  556 P.2d 1249.  D e f e n d a n t s  

promised  t o  d e l i v e r  an o p e r a t i v e  s h a l e  p l a n t .  The code  

v i o l a t i o n s  r e n d e r e d  t h e  p l a n t  i n o p e r a t i v e .  T h e r e f o r e ,  

p l a i n t i f f s  a r e  e n t i t l e d  t o  damages i n  t h e  amount which w i l l  

b r i n g  t h e  p l a n t  i n t o  compl i ance .  

I n  t h e  absence  of  s u b s t a n t i a l  e v i d e n c e  t o  s u p p o r t  a  

f i n d i n g  o f  f r a u d  i n  r e l a t i o n  t o  t h e  t h e  w a t e r  f l o w i n g  o n t o  



t h e  B a l l a r d  p r o p e r t y ,  however ,  t h e r e  is no b a s i s  on which t o  

award damages f o r  t h e  c o n s t r u c t i o n  o f  t h e  d i v e r s i o n  dam by 

p l a i n t i f f s .  

We a f f i r m  t h e  D i s t r i c t  C o u r t  judgment  h o l d i n g  d e f e n d a n t s  

j o i n t l y  and s e v e r a l l y  l i a b l e  f o r  a c t u a l  and c o n s t r u c t i v e  

f r a u d  and v a c a t e  t h e  judgment f o r  i n d e m n i f i c a t i o n  and t h e  

damages f o r  t h e  d i v e r s i o n  dam. 
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