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Mr. J u s t i c e  Gene B. Daly  d e l i v e r e d  t h e  Op in ion  of t h e  C o u r t .  

P l a i n t i f f  Bank b r o u g h t  t h i s  a c t i o n  i n  t h e  D i s t r i c t  

C o u r t  of t h e  F i f t e e n t h  J u d i c i a l  D i s t r i c t  o f  t h e  S t a t e  o f  

Montana, i n  and f o r  t h e  County of  S h e r i d a n ,  s e e k i n g  money 

due and owing on a  p r o m i s s o r y  n o t e  and s e e k i n g  t o  s e t  a s i d e  

and have d e c l a r e d  a s  f r a u d u l e n t  conveyances  two t r a n s f e r s  o f  

a  p a r c e l  of l a n d .  The D i s t r i c t  C o u r t ,  s i t t i n g  w i t h o u t  a  

j u r y ,  found i n  f a v o r  o f  p l a i n t i f f  Bank, o r d e r i n g  payment by 

d e f e n d a n t  Roy E .  M i c h e l s ,  J r . ,  and  s e t t i n g  a s i d e  t h e  

t r a n s f  e r s  a s  f r a u d u l e n t  conveyances .  From t h a t  judgment 

d e f e n d a n t s  a p p e a l .  

On December 11, 1973 ,  d e f e n d a n t  Roy E.  M i c h e l s ,  J r . ,  

e x e c u t e d  a  p r o m i s s o r y  n o t e  p a y a b l e  t o  p l a i n t i f f  Bank i n  t h e  

p r i n c i p a l  sum of $74,603.65 p l u s  i n t e r e s t  t h e r e o n  a t  t h e  

r a t e  o f  9  p e r c e n t  pe r  annum from t h e  d a t e  o f  such  n o t e .  The 

due  d a t e  of t h e  n o t e  was December 11, 1974.  

P r i o r  t o  t h e  e x e c u t i o n  o f  t h e  n o t e ,  on September  1, 

1972 ,  Roy Miche l s  e n t e r e d  i n t o  a  c o n t r a c t  f o r  deed  t o  

p u r c h a s e  from Helen Hodges a p p r o x i m a t e l y  280 a c r e s  o f  l a n d  

s i t u a t e d  i n  S h e r i d a n  County,  Montana,  f o r  a  sum of  $35,000.  

The s u b s e q u e n t  t r a n s f e r s  of  t h i s  p a r c e l  a r e  t h e  s u b j e c t s  of  

t h i s  l i t i g a t i o n .  

On December  1 6 ,  1 9 7 4 ,  Roy M i c h e l s  c o n v e y e d  a n d  

a s s i g n e d  a l l  of h i s  i n t e r e s t  i n  t h e  c o n t r a c t  f o r  deed  and 

t h e  above-descr  i b e d  r e a l  p r o p e r t y  t o  h i s  w i f e ,  d e f e n d a n t  

S h i r l e y  J e a n  M i c h e l s ,  i n  c o n s i d e r a t i o n  of  t h e  sum o f  one  

d o l l a r .  A t  t h e  t i m e  o f  t h i s  conveyance ,  t h e  D i s t r i c t  C o u r t  

found t h e  f a i r  m a r k e t  v a l u e  o f  t h e  p r o p e r t y  t o  be $41,508.  

The D i s t r i c t  C o u r t  found t h a t  a t  t h e  t i m e  o f  t h e  



conveyance  t o  h i s  w i f e  d e f e n d a n t  Roy M i c h e l s  owed t h e  Bank 

t h e  t o t a l  sum of  $81,504.49,  i n c l u d i n g  p r i n c i p a l  and a c c r u e d  

i n t e r e s t ,  w i t h  r e g a r d s  t o  t h e  p r o m i s s o r y  n o t e  d a t e d  December 

11, 1973.  The c o u r t  a l s o  found t h a t ,  a s  a  r e s u l t  o f  t h e  

t r a n s f e r  on December 1 6 ,  1974 ,  Roy M i c h e l s  was r e n d e r e d  

i n s o l v e n t  and had a  n e g a t i v e  n e t  wor th  o f  $11,661.99.  

A s  a  m a t t e r  of  law t h e  D i s t r i c t  C o u r t  conc luded  t h a t  

t h e  conveyance  of  December 1 6 ,  1974 ,  was f r a u d u l e n t  a s  t o  

p l a i n t i f f  i n  t h a t  i t  was made w i t h  t h e  a c t u a l  i n t e n t  t o  

d e l a y ,  d e f r a u d  and h i n d e r  p l a i n t i f f  Bank a s  a  c r e d i t o r  and 

i n  t h a t  i t  was made w i t h o u t  f a i r  c o n s i d e r a t i o n  and r e n d e r e d  

d e f e n d a n t  i n s o l v e n t .  The D i s t r i c t  C o u r t  h e l d  t h a t  S h i r l e y  

M i c h e l s  was n o t  a  bona f i d e  p u r c h a s e r  f o r  v a l u e  w i t h  r e s p e c t  

t o  t h i s  conveyance  and d e c l a r e d  t h e  conveyance  be s e t  a s i d e  

a s  f r a u d u l e n t .  

On F e b r u a r y  1 9 ,  1975 ,  S h i r l e y  M i c h e l s  a s s i g n e d  and 

conveyed a l l  of  h e r  i n t e r e s t  i n  t h e  c o n t r a c t  f o r  deed  t o  

d e f e n d a n t  James V. C y b u l s k i ,  an u n c l e  o f  d e f e n d a n t  Roy 

M i c h e l s .  Roy M i c h e l s  j o i n e d  i n  t h i s  c o n v e y a n c e  and  

a s s i g n m e n t  t o  C y b u l s k i .  A t  t h e  t i m e  of  t h i s  conveyance ,  t h e  

D i s t r i c t  C o u r t  found t h a t  t h e  m a r k e t  v a l u e  o f  t h e  l a n d  was 

$41,508.  

The  p u r p o r t e d  c o n s i d e r a t i o n  f o r  t h i s  c o n v e y a n c e  

c o n s i s t e d  o f  t h e  f o l l o w i n g  items: (1) C y b u l s k i  assumed t h e  

o u t s t a n d i n g  p r i n c i p a l  and a c c r u e d  i n t e r e s t  on t h e  e x i s t i n g  

c o n t r a c t  f o r  deed ,  such  sum b e i n g  $25,483.30;  ( 2 )  C y b u l s k i  

p a i d  numerous c r e d i t o r s  of  Roy M i c h e l s  i n  t h e  t o t a l  amount 

o f  $11 ,879 .26 ,  none o f  which was owed by S h i r l e y  M i c h e l s ;  

and ( 3 )  C y b u l s k i  f o r g a v e  an a n t e c e d e n t  d e b t  owed t o  him by 

Roy M i c h e l s  i n  t h e  amount o f  $1 ,200 .  



The D i s t r i c t  C o u r t  f o u n d  t h a t  Roy M i c h e l s  was  

i n d e b t e d  t o  t h e  Bank i n  t h e  amount o f  $82,129 a t  t h e  t i m e  o f  

t h e  conveyance t o  C y b u l s k i  w i t h  r e g a r d s  t o  t h e  p r o m i s s o r y  

n o t e .  The c o u r t  a l s o  found t h a t  on F e b r u a r y  1 9 ,  1975 ,  p r i o r  

t o  t h e  t r a n s f e r  t o  C y b u l s k i ,  M i c h e l s  had a  n e g a t i v e  n e t  

wor th  o f  $57,478 and a f t e r  t h e  t r a n s f e r ,  he  had a  n e g a t i v e  

n e t  wor th  of  a p p r o x i m a t e l y  $45,598.  

A s  a  m a t t e r  o f  l aw,  t h e  D i s t r i c t  C o u r t  conc luded  t h a t  

t h e  t r a n s f e r  of  F e b r u a r y  1 9 ,  1975 ,  be  s e t  a s i d e  a s  a  

f r a u d u l e n t  conveyance  i n  t h a t  i t  was made w i t h o u t  f a i r  

c o n s i d e r a t i o n  a t  a  t i m e  when d e f e n d a n t  M i c h e l s  was i n s o l v e n t  

and t h a t  d e f e n d a n t  had t h e  i n t e n t  t o  h i n d e r ,  d e l a y  and 

d e f r a u d  t h e  Bank a s  a  c r e d i t o r .  The c o u r t  a l s o  h e l d  t h a t  

C y b u l s k i  d i d  n o t  have t h e  a c t u a l  f r a u d u l e n t  i n t e n t  t o  

d e f r a u d ,  d e l a y  o r  h i n d e r  t h e  Bank a s  c r e d i t o r ,  b u t  a s  

c o n s i d e r a t i o n  C y b u l s k i  o n l y  gave  t h e  sum o f  $25,483.30 

because  t h e  o t h e r  i t ems- - the  c a n c e l l a t i o n  o f  t h e  a n t e c e d e n t  

d e b t  and t h e  payment o f  c r e d i t o r s - - d i d  n o t  c o n s i s t  o f  f a i r  

c o n s i d e r a t i o n  f o r  t h e  r e a s o n  t h a t  d e f e n d a n t  S h i r l e y  M i c h e l s ,  

a s  g r a n t o r ,  was n o t  o b l i g a t e d  under  t h e  i n d e b t e d n e s s  p a i d  o r  

f o r g i v e n  by C y b u l s k i .  

The D i s t r i c t  C o u r t  s e t  a s i d e  t h e  two t r a n s f e r s  a s  

f r a u d u l e n t  based  on d e f e n d a n t ' s  i n t e n t i o n  and i n s o l v e n c y .  A 

d e t e r m i n a t i o n  of  d e f e n d a n t  ' s  i n t e n t i o n  w i l l  be d i s p o s i t  i v e  

o f  t h i s  a p p e a l ;  t h e r e f o r e ,  i t  is  u n n e c e s s a r y  t o  d e t e r m i n e  

t h e  i s s u e  of  i n s o l v e n c y .  The q u e s t i o n  and a rgumen t s  h i n g e  

on s u b s t a n t i a l i t y  o f  e v i d e n c e .  

S e c t i o n  31-2-314, MCA, p r o v i d e s :  "Every conveyance  

made and e v e r y  o b l i g a t i o n  i n c u r r e d  w i t h  a c t u a l  i n t e n t ,  a s  

d i s t i n g u i s h e d  from i n t e n t  presumed i n  l aw ,  t o  h i n d e r ,  d e l a y ,  



o r  d e f r a u d  e i t h e r  p r e s e n t  o r  f u t u r e  c r e d i t o r s  is f r a u d u l e n t  

a s  t o  b o t h  p r e s e n t  and f u t u r e  c r e d i t o r s . "  

The d i f f i c u l t y  i n  e s t a b l i s h i n g  a  c o n v e y a n c e  a s  

f r a u d u l e n t  was c h a r a c t e r i z e d  by J u s t i c e  DeWitt  i n  M e r c h a n t s '  

N a t i o n a l  Bank v.  Greenhood ( 1 8 9 5 ) ,  16 Mont. 395, 4 1  P. 250,  

i n  t h e  f o l l o w i n g  manner:  

" F r a u d  c a n n o t  o f t e n  b e  p r o v e n  by d i r e c t  
e v i d e n c e .  Fraud  c o n c e a l s  i t s e l f .  I t  d o e s  
n o t  move upon t h e  s u r f a c e  i n  s t r a i g h t  l i n e s .  
I t  g o e s  i n  d e v i o u s  ways. We may w i t h  d i f f i -  
c u l t y  know 'whence it  cometh and w h i t h e r  i t  
g o e t h .  ' I t  ' l o v e t h  d a r k n e s s  r a t h e r  t h a n  
l i g h t ,  b e c a u s e  i t s  d e e d s  a r e  e v i l . '  I t  is  
r a r e l y  t h a t  w e  can  l a y  o u r  hand upon it i n  
i t s  g o i n g .  We a r e  more l i k e l y  t o  d i s c o v e r  i t  
a t  i t s  d e s t i n a t i o n ,  b e f o r e  we know t h a t  i t  
h a s  s t a r t e d  upon i ts  s i n u o u s  c o u r s e .  When we 
s o  d i s c o v e r  i t ,  t h e  s e a r c h l i g h t  o f  a  j u d i c i a l  
i n v e s t i g a t i o n  g o e s  back o v e r  i t s  t r a i l  and 
l i g h t e n s  it from b e g i n n i n g  t o  end .  A s  t h e  
woodsman f o l l o w s  h i s  game by s l i g h t  i n d i c a -  
t i o n s ,  a s  a  b r o k e n  t w i g  o r  a  d i s p l a c e d  
p e b b l e ,  s o  f r a u d  may become a p p a r e n t  by 
i n n u m e r a b l e  c i r c u m s t a n c e s ,  i n d i v i d u a l l y  
t r i v a l  . . b u t  i n  t h e i r  mass ' c o n f i r m a t i o n  
s t r o n g  a s  p r o o f s  o f  h o l y  wr i t . " '  41  P. a t  
259. 

A c t u a l  f r a u d u l e n t  i n t e n t  w i t h i n  t h e  meaning o f  t h e  

Uniform F r a u d u l e n t  Conveyance Ac t  may be e s t a b l i s h e d  by 

c i r c u m s t a n t i a l  e v i d e n c e .  C o n t i n e n t a l  Bank v.  Marcus ( 1 9 7 6 ) ,  

242 Pa.Super .  371, 363 A.2d 1318;  s e e  a l s o ,  F r o s s  v .  Wotton 

( 1 9 3 5 ) ,  3  Cal .2d  384,  44 P.2d 350. Where t h e  e f f e c t  o f  a  

p a r t i c u l a r  t r a n s a c t i o n  w i t h  a  d e b t o r  is t o  h i n d e r ,  d e l a y  o r  

d e f r a u d  c r e d i t o r s ,  t h e  law i n f e r s  o r  s u p p l i e s  t h e  i n t e n t ,  

e v e n  t h o u g h  t h e r e  may b e  no  d i r e c t  e v i d e n c e  o f  a  

d i s h o n o r a b l e  mo t ive  b u t ,  on t h e  c o n t r a r y ,  an a c t u a l ,  h o n e s t ,  

b u t  m i s t a k e n ,  mo t ive  e x i s t s .  N a t i o n a l  Bank o f  Anaconda v .  

Yegen ( 1 9 2 8 ) ,  83 Mont. 265,  271 P. 612. 

W e  h a v e  p r e v i o u s l y  u s e d  " b a d g e s  o f  f r a u d "  t o  

d e t e r m i n e  i f  a  conveyance  is f r a u d u l e n t  and s h o u l d  be s e t  



a s i d e .  I n  Humbird v .  A r n e t  ( 1 9 3 5 ) ,  99 Mont. 499, 512, 44 

P.2d 756, 761, we s t a t e d :  

"Fraud  i n  c a s e s  where it  is s o u g h t  t o  s e t  
a s i d e  f r a u d u l e n t  c o n v e y a n c e s ,  and  t h e r e b y  
r e a c h  a s s e t s  on b e h a l f  of  t h e  c r e d i t o r  o r  
o t h e r  p e r s o n  c l a i m i n g  t o  be e n t i t l e d  t o  s u c h  
a s s e t s ,  is o r d i n a r i l y  i n d i c a t e d  and ad judged 
by t h e  p r e s e n c e  of  what t h e  law h a s  come t o  
denomina te  ' b a d g e s  of  f r a u d .  ' They a r e  s a i d  
t o  b e  f a c t s  w h i c h  t h r o w  s u s p i c i o n  on  a  
t r a n s a c t i o n ,  a n d  w h i c h  c a l l  f o r  a n  
e x p l a n a t i o n .  I t  h a s  been s a i d  t h a t  t h e y  a r e  
i n f e r e n c e s  d r a w n  by  e x p e r i e n c e  f r o m  t h e  
cus tomary  conduc t  o f  mankind, and t h a t  t h e y  
a f f o r d  g rounds  of  i n f e r e n c e  from which t h e  
c o u r t  o r  j u r y  a r e  a u t h o r i z e d  t o  c o n c l u d e  t h a t  
a  t r a n s a c t i o n  s u r r o u n d e d  by  them i s  
f r a u d u l e n t .  More s imp ly  s t a t e d ,  t h e y  a r e  
s i g n s  o r  marks o f  f r a u d .  They do  n o t  o f  
t h e m s e l v e s  o r  p e r  s e  c o n s t i t u t e  f r a u d ,  b u t  
t h e y  a r e  f a c t s  hav ing  a  t e n d e n c y  t o  show t h e  
e x i s t e n c e  o f  f r a u d ,  a l t h o u g h  t h e i r  v a l u e  a s  
e v i d e n c e  is r e l a t i v e  n o t  a b s o l u t e .  They a r e  
n o t  u s u a l l y  c o n c l u s i v e  p r o o f ;  t h e y  a r e  open 
t o  e x p l a n a t i o n .  They  may b e  a l m o s t  
c o n c l u s i v e ,  o r  t h e y  may f u r n i s h  mere ly  a  
r e a s o n a b l e  i n f e r e n c e  of f r a u d ,  a c c o r d i n g  t o  
t h e  w e i g h t  t o  which t h e y  may be e n t i t l e d  f rom 
t h e i r  i n t r i n s i c  c h a r a c t e r  and t h e  s p e c i a l  
c i r c u m s t a n c e s  a t t e n d i n g  t h e  c a s e .  Of t e n  a  
s i n g l e  one of  them may e s t a b l i s h  and s tamp a  
t r a n s a c t i o n  a s  f r a u d u l e n t .  When, however,  
s e v e r a l  a r e  found i n  t h e  same t r a n s a c t i o n ,  
s t r o n g ,  c l e a r  e v i d e n c e  w i l l  be r e q u i r e d  t o  
r e p e l  t h e  c o n c l u s i o n  o f  f r a u d u l e n t  i n t e n t  

11 . . .  
The g e n e r a l l y  r e c o g n i z e d  badges  o f  f r a u d  a r e  t h e  l a c k  

o f  c o n s i d e r a t i o n  f o r  t h e  conveyance ,  t h e  t r a n s f e r  o f  t h e  

d e b t o r ' s  e n t i r e  e s t a t e ,  r e l a t i o n s h i p  between t r a n s f e r o r  and 

t h e  t r a n s f e r e e ,  t h e  p e n d e n c y  o r  t h r e a t  o f  l i t i g a t i o n ,  

s e c r e c y  o r  h u r r i e d  t r a . n s a c t i o n ,  i n s o l v e n c y  o r  i n d e b t e d n e s s  

o f  t h e  t r a n s f e r o r ,  d e p a r t u r e  f rom t h e  u s u a l  method of  

b u s i n e s s ,  t h e  r e t e n t i o n  by t h e  d e b t o r  o f  p o s s e s s i o n  o f  t h e  

p r o p e r t y ,  and t h e  r e s e r v a t i o n  o f  b e n e f i t  t o  t h e  t r a n s f e r o r .  

37 Am.Jur.2d F r a u d u l e n t  Conveyances ,  S 10 a t  701. 

I t  is u n d i s p u t e d  t h a t  on December 1 6 ,  1974 ,  t h e  d a t e  

o f  t h e  p r o p e r t y  conveyance  from Roy t o  S h i r l e y  M i c h e l s ,  t h e  



two p a r t i e s  were l e g a l l y  m a r r i e d .  T h i s  C o u r t  h a s  s a i d  on 

many o c c a s i o n s  t h a t  a  c o u r t  c a n n o t  s c r u t i n i z e  t o o  c l o s e l y  

t h e  r e l a t i o n  between husband and w i f e  w i t h  r e s p e c t  t o  

b u s i n e s s  d e a l i n g s  b e t w e e n  them w h e r e  c r e d i t o r s  a r e  

c o n c e r n e d .  K e l l e r  v .  F l anagan  ( 1 9 2 3 ) ,  66 Mont. 1 4 4 ,  1 5 8 ,  

213 P. 222, 225. The m a r i t a l  r e l a t i o n  i s  o f t e n  a  c o n v e n i e n t  

means f o r  t h e  p e r p e t r a t i o n  o f  a  f r a u d ,  and when c l a i m s  o f  

i n d e b t e d n e s s  a r e  made between husband and w i f e ,  t h e y  mus t  be 

s u b j e c t e d  t o  t h e  most  s e a r c h i n g  e x a m i n a t i o n ,  i f  n o t  i ndeed  

s u s p i c i o n .  Lambrecht  v .  P a t t e n  ( 1 8 9 5 ) ,  1 5  Mont. 260, 38 P. 

1063;  Koopman v. Mansolf  ( 1 9 1 5 ) ,  5 1  Mont. 48,  149 P. 491. Of 

c o u r s e ,  t h e  f a c t  t h a t  such  r e l a t i o n s h i p  e x i s t s  between a  

g r a n t o r  and a  g r a n t e e  is n o t  o f  i t s e l f  a  badge o f  f r a u d .  

Hale  v .  B e l g r a d e  Co. ( 1 9 2 5 ) ,  75 Mont. 99,  242 P. 425; 

H a r r i s o n  v.  R i d d e l l  ( 1 9 2 2 ) ,  64 Mont. 466,  210 P. 460. 

Based on a p p r a i s a l s  g i v e n  a t  t r i a l  t h e  f a i r  m a r k e t  

v a l u e  of  t h e  l a n d  a t  t h e  t i m e  o f  conveyance  t o  S h i r l e y  

M i c h e l s  was $41,508.  However, s h e  p a i d  o n l y  one d o l l a r  i n  

c o n s i d e r a t i o n .  We h a v e  l o n g  r e c o g n i z e d  i n a d e q u a c y  o f  

c o n s i d e r a t i o n  a s  a  badge o f  f r a u d .  Dick v.  King ( 1 9 2 7 ) ,  80 

Mont. 40,  257 P. 1022;  Roman v.  A l b e r t  ( 1 9 2 8 ) ,  8 1  Mont. 393,  

264 P. 115 .  I n  Bump on F r a u d u l e n t  Conveyances  ( 4 t h  E d . ) ,  S 

57,  we f i n d  t h i s  l a n g u a g e :  

"To j u s t i f y  an i n f e r e n c e  o f  f r a u d  from t h e  
i n a d e q u a c y  o f  t h e  p r i c e  a l o n e ,  t h e  
c o n s i d e r a t i o n  must  be s o  c l e a r l y  below t h e  
m a r k e t  v a l u e  a s  t o  s t r i k e  t h e  u n d e r s t a n d i n g  
a t  once w i t h  t h e  c o n v i c t i o n  t h a t  s u c h  a  s a l e  
neve r  cou ld  have been  made i n  good f a i t h . "  

A t  t h e  t i m e  o f  t h e  conveyance  t o  h i s  w i f e ,  Roy 

M i c h e l s  was i n d e b t e d  t o  p l a i n t i f f  i n  t h e  amoun t  o f  

a p p r o x i m a t e l y  $80,000.  T h i s  d e b t  was i n  a d d i t i o n  t o  v a r i o u s  

o t h e r  l i a b i l i t i e s .  



I n  f i n a n c i a l  s t a t e m e n t s  s u b m i t t e d  t o  t h e  Bank by Roy 

M i c h e l s ,  t h e  s u b j e c t  l a n d  r e p r e s e n t s  a  s u b s t a n t i a l  a s s e t .  

M i c h e l s ,  however,  f a i l e d  t o  n o t i f y  t h e  Bank o f  a  p l a n n e d  o r  

consummated conveyance  t o  h i s  w i f e .  I n  f a c t ,  i t  was n o t  

u n t i l  F e b r u a r y  1 7 ,  1975 ,  t h a t  p l a i n t i f f  Bank l e a r n e d  o f  t h e  

conveyance  t h r o u g h  i t s  own i n v e s t i g a t i o n s .  

A f t e r  t h e  conveyance ,  Roy M i c h e l s  r e t a i n e d  p o s s e s s i o n  

o f  t h e  l a n d .  H i s  e x p l a n a t i o n  o f  t h e  t r a n s f e r  was t h a t  i t  

was f o r  e s t a t e  p l a n n i n g  p u r p o s e s  and t o  p r o v i d e  s e c u r i t y  f o r  

h i s  w i f e  i n  t h e  e v e n t  o f  h i s  d e a t h .  However, i n  l i g h t  o f  

t h e  a b o v e  f a c t s  s u r r o u n d i n g  t h e  t r a n s a c t i o n  a n d  t h e  

conveyance  o f  t h e  l a n d  t o  C y b u l s k i  two months  l a t e r ,  t h i s  

e x p l a n a t i o n  b e a r s  no l o g i c a l  r e l a t i o n s h i p  t o  t h e  e v e n t s  

which a c t u a l l y  o c c u r r e d .  

W e  h o l d  t h e  f o r e g o i n g  e v i d e n c e  s u b s t a n t i a t e s  a  

f i n d i n g  t h a t  t h e  conveyance  of  December 1 6 ,  1974 ,  was made 

w i t h  a c t u a l  i n t e n t  on t h e  p a r t  o f  Roy M i c h e l s ,  J r . ,  t o  

h i n d e r ,  d e f r a u d  and d e l a y  p l a i n t i f f  Bank a s  a  c r e d i t o r .  We 

a l s o  a g r e e  w i t h  t h e  D i s t r i c t  C o u r t  t h a t  S h i r l e y  M i c h e l s  was 

n o t  a  bona f i d e  p u r c h a s e r  f o r  v a l u e  and t h a t  t h e  Bank is  

e n t i t l e d  t o  have t h e  conveyance  d e c l a r e d  f r a u d u l e n t  and s e t  

a s i d e .  

On F e b r u a r y  1 7 ,  1975 ,  d e f e n d a n t  Roy M i c h e l s  and h i s  

a t t o r n e y  m e t  w i t h  Bank o f f i c i a l s  t o  d i s c u s s  M i c h e l s '  

f i n a n c i a l  p roblems and p o s s i b l e  s o l u t i o n s .  A t  t h i s  m e e t i n g ,  

l i q u i d a t i o n  o f  a s s e t s  and b a n k r u p t c y  were  d i s c u s s e d .  The 

v i c e  p r e s i d e n t  o f  t h e  Bank t e s t i f i e d  t h a t  t h e  m e e t i n g  was 

t h e  f i r s t  t i m e  t h e  Bank l e a r n e d  o f  t h e  conveyance  from Roy 

t o  S h i r l e y  M i c h e l s .  A t  t h a t  t i m e  d e f e n d a n t  p r o m i s e d  

o f f i c i a l s  t h a t  he would n o t  t r a n s f e r  t h e  l a n d  f o r  a  p e r i o d  



o f  n i n e t y  d a y s .  

Two d a y s  a f t e r  t h i s  m e e t i n g ,  on F e b r u a r y  1 9 ,  1975 ,  

w i t h o u t  n o t i f y i n g  t h e  Bank, d e f e n d a n t s  Roy and S h i r l e y  

M i c h e l s  conveyed and a s s i g n e d  a l l  i n t e r e s t s  i n  t h e  r e a l  

p r o p e r t y  t o  d e f e n d a n t  C y b u l s k i ,  t h e  u n c l e  o f  Roy M i c h e l s .  

T h i s  t r a n s a c t i o n  o c c u r r e d  a f t e r  o n l y  f o u r  o r  f i v e  d a y s  o f  

n e g o t i a t i o n s .  A s  s t a t e d  p r e v i o u s l y ,  s e c r e t  o r  h u r r i e d  

t r a n s a c t i o n s  o r  t r a n s a c t i o n s  made under  t h r e a t  of  l i t i g a t i o n  

a r e  c o n s i d e r e d  badges  o f  f r a u d .  See  Un i t ed  S t a t e s  v .  

L e g g e t t  ( 6 t h  C i r .  1 9 6 1 ) ,  292 F.2d 423,  c e r t .  d e n i e d  368 U.S. 

914 ,  82 S.Ct.  1 9 4 ,  7  L.Ed.2d 131 ,  r e h .  d e n i e d  82 S .Ct .  476,  

368 U.S. 979,  7  L.Ed.2d 4 4 1 ;  M a t t e r  o f  E s t a t e  of  Reed (Wyo. 

1 9 7 7 ) ,  566 P.2d 587. 

I t  is  u n d i s p u t e d  t h a t  on F e b r u a r y  1 9 ,  1975 ,  d e f e n d a n t  

Roy M i c h e l s  owed t h e  Bank o v e r  $82 ,000 ,  w i t h  r e g a r d s  t o  t h e  

p r o m i s s o r y  n o t e  d a t e d  December 11, 1973.  Defendan t  was a l s o  

i n d e b t e d  t o  numerous o t h e r  c r e d i t o r s  a t  t h a t  t i m e .  

Once a g a i n ,  a f t e r  t h e  conveyance  t o  C y b u l s k i ,  b o t h  

Roy and S h i r l e y  M i c h e l s  r e t a i n e d  p o s s e s s i o n  and l i v e d  on t h e  

p r o p e r t y  w i t h o u t  p a y i n g  any r e n t .  

A t  t h e  t i m e  o f  conveyance  t o  C y b u l s k i ,  t h e  f a i r  

m a r k e t  v a l u e  o f  t h e  l a n d  was $ 4 1 , 5 0 8 .  A s  p u r p o r t e d  

c o n s i d e r a t i o n ,  C y b u l s k i  (1)  a s s u m e d  t h e  o u t s t a n d i n g  

p r i n c i p a l  and i n t e r e s t  on t h e  c o n t r a c t  f o r  deed  amount ing t o  

$25 ,483 .30 ,  o f  which $19 ,577 .73  was a c t u a l l y  p a i d  a t  t h e  

t i m e  of  t r i a l ;  ( 2 )  p a i d  numerous c r e d i t o r s  o f  Roy M i c h e l s  i n  

t h e  amount o f  $11 ,879 .26;  and ( 3 )  f o r g a v e  an a n t e c e d e n t  d e b t  

owed t o  him by d e f e n d a n t  i n  t h e  amount of  $1,200.  W e  a g r e e  

w i t h  t h e  t r i a l  c o u r t  t h a t  t h e  l a s t  two i t e m s  g i v e n  d i d  n o t  

c o n s i s t  of v a l i d  c o n s i d e r a t i o n  f o r  t h e  r e a s o n  t h a t  S h i r l e y  



M i c h e l s ,  a s  g r a n t o r ,  was  n o t  o b l i g a t e d  u n d e r  t h e  

i n d e b t e d n e s s  p a i d  o r  f o r g i v e n  by C y b u l s k i .  See  Hansen v .  

Cramer ( 1 9 5 2 ) ,  39 Ca l . 2d  321 ,  245 P.2d 1059.  

W e  h o l d  t h a t  t h e  s e c r e t  conveyance  o f  F e b r u a r y  1 9 ,  

1975 ,  f o r  i n a d e q u a t e  c o n s i d e r a t i o n ,  w h i l e  d e f e n d a n t  was 

i n d e b t e d  t o  t h e  Bank and under  t h e  t h r e a t  o f  b a n k r u p t c y ,  was 

made w i t h  t h e  a c t u a l  i n t e n t  on t h e  p a r t  o f  Roy E.  M i c h e l s ,  

J r . ,  t o  d e f r a u d ,  h i n d e r  and d e l a y  t h e  Bank a s  c r e d i t o r ,  and ,  

t h e r e f o r e ,  must  be  s e t  a s i d e  a s  a f r a u d u l e n t  conveyance .  

The judgment  o f  t h e  D i s t r i c t  C o u r t  is a f f i r m e d .  

J u s t i c e  

We c o n c u r :  
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