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M r .  J u s t i c e  F red  J. Weber d e l i v e r e d  t h e  Opinion of t h e  
C o u r t  . 

L a r r y  P a u l  Hunt (Hunt)  a p p e a l s  from t h e  d e c i s i o n  of  t h e  

Workers '  Compensation C o u r t  denying h i s  c l a i m  f o r  b e n e f i t s  

f o r  back i n j u r i e s  c l a imed  t o  have been s u f f e r e d  w h i l e  Hunt 

was employed by t h e  Sherwin-Williams Company (Sherwin- 

W i l l i a m s ) .  W e  a f f i r m  t h e  d e c i s i o n .  

Hunt was employed a s  t h e  manager o f  t h e  Sherwin-Williams 

p a i n t  s t o r e  i n  Missou la ,  Montana, from October  1976 t o  

September 12 ,  1979. Hunt was manager of Sherwin-Williams a t  

t h e  t i m e  o f  t h e  c la imed i n j u r i e s .  H i s  immediate  s u p e r v i s o r  

was t h e  d i s t r i c t  manager s t a t i o n e d  a t  S a l t  Lake C i t y ,  Utah. 

Hunt t e s t i f i e d  t o  t h e  f o l l o w i n g  i n j u r i e s  t o  h i s  back:  

(1) Hunt t e s t i f i e d  t h a t  he i n j u r e d  h i s  back w h i l e  

l i f t i n g  a  r o l l  o f  c a r p e t i n g  a t  work i n  September 1977. H e  

l o s t  no t i m e  from work f o l l o w i n g  t h i s  i n j u r y .  A s  h e r e a f t e r  

d e s c r i b e d ,  Hunt gave  no n o t i c e  u n t i l  September 1979. 

( 2 )  Hunt t e s t i f i e d  t h a t  he a g a i n  i n j u r e d  h i s  back a t  

work w h i l e  l i f t i n g  a  f i v e - g a l l o n  can  o f  p a i n t  on November 

27, 1978. H e  l o s t  no t i m e  from work. A s  h e r e a f t e r  d e s c r i b e d ,  

Hunt gave no n o t i c e  u n t i l  September 1979. Hunt t e s t i f i e d  t o  

l i m i t e d  medica l  t r e a t m e n t  a f t e r  t h i s  i n j u r y .  Payment f o r  

such  t r e a t m e n t  was th rough  h i s  h e a l t h  i n s u r a n c e  and o u t  of 

h i s  own pocke t .  

( 3 )  Hunt t e s t i f i e d  t h a t  on August  1 0 ,  1979, w h i l e  vaca-  

t i o n i n g  i n  C a l i f o r n i a ,  he h u r t  h i s  back w h i l e  g o l f i n g .  Hunt 

saw a  c h i r o p r a c t o r  f o r  t r e a t m e n t  of t h i s  i n j u r y .  

( 4 )  Hunt t e s t i f i e d  t h a t  on August  1 9 ,  1979, he  i n j u r e d  

h i s  back w h i l e  g o l f i n g  i n  Missoula .  H e  was a d m i t t e d  t o  S t .  

P a t r i c k ' s  H o s p i t a l  on August  21, 1979,  and was t r e a t e d  f o r  a  

p e r i o d  of e i g h t  d a y s  f o r  h i s  back. Hunt d o e s  n o t  con tend  



these golfing injuries are related to employment by Sherwin- 

Williams. 

Hunt returned to work for a short time, and resigned 

from Sherwin-~illiams on September 12, 1979. Hunt filed for 

workers' compensation on September 17, 1979. Sherwin- 

Williams first received written notice of the alleged on- 

the-job injuries and first obtained actual knowledge thereof 

in September 1979. No other written notice was received by 

Aetna Casualty & Surety Company (Aetna), the compensation 

carrier for Sherwin-Williams. 

A workers' compensation hearing was held on February 7, 

1980, before Sam Haddon, hearings officer. 'Mr. Haddon 

reported that "the record contains no substantial creditable 

evidence that the back pain first reported on September 12, 

1979 was the result of an injury as that term is defined in 

the Workers' Compensation Act." Mr. Haddon also stated that 

the record was wholly lacking creditable medical evidence of 

a causal connection between the back pain referred to in the 

claim for compensation and either of the injuries referred 

to in the claim form. 

Judge Jack Green, acting Workers' Compensation Judge, 

ruled against Hunt. Judge Green made extensive findings, 

including findings that until September 12, 1979, Hunt did 

not give notice either orally or in writing to his immediate 

supervisor or to Sherwin-Williams. He further found that 

Sherwin-Williams and Hunt's district manager did not have 

actual knowledge of either of the claimed injuries until 

September 1979. Judge Green's conclusions of law included 

the conclusion that the actual knowledge exception in section 

39-71-603, MCA, was not satisfied by Hunt giving notice to 

himself. In addition Judge Green made the following con- 



clusion of law: 

"The Claimant failed to prove, by a preponderance of 
probative credible evidence that the back pain for 
which the claim for compensation was submitted was 
the result of a compensable injury in the course and 
scope of his employment with the Employer." 

Despite the finding that he suffered no compensable 

injury, appellant Hunt raises only one issue on the appeal: 

when the employer's managing agent is injured, does the mere 

occurrence of the accident and injury constitute actual 

knowledge on the part of the employer or his managing agent 

so as to satisfy the actual knowledge requirement of section 

39L71-603, MCA? That section read as follows at the time of 

appellant's claimed injuries in 1977 and 1978: 

"Notice of claims for injuries other than death to be 
submitted within sixty days--exception--actual notice. 
No claims to recover compensation under this [act] for 
injuries not resulting in death shall be maintained 
unless, within sixty days af ter the occurrence of the 
accident which is claimed to have caused the injury, 
notice in writing stating the name and address of the 
person injured, the time and place where the accident 
occurred, and the nature of the injury and signed by 
the person injured or someone in his behalf shall be 
served upon the employer or the insurer, except as 
otherwise provided in 39-71-602. However, actual 
knowledge of such accident and injury on the part of 
such employer or his managing agent or superintendent 
in charge of the work upon which the injured employee 
was engaged at the time of the injury shall be equiv- 
alent to such service." 

Hunt admitted in his testimony that he had not notified 

Sherwin-Williams or Aetna in writing (or orally for that 

matter) of the injuries which he claimed occurred in September 

1977 and November 1978, until September 1979, far beyond the 

60-day period required in the statute. Neither Sherwin- 

Williams nor Aetna had actual knowledge of the claimed 

injuries prior to September 1979, when Hunt resigned and 

filed his compensation claim. Hunt argues that if one of 

Hunt's subordinates at Sherwin-Williams had injured himself 

at work, and if Hunt as manager had obtained actual know]-edge 



of t h e  i n j u r y ,  t h e  s t a t u t e  would have been s a t i s f i e d .  

Accord ing ly ,  Hunt a r g u e s  t h a t  h i s  a c t u a l  knowledge o f  h i s  

own p e r s o n a l  i n j u r y  m e t  t h e  knowledge r e q u i r e m e n t s  o f  t h e  

s t a t u t e .  T h i s  argument  i g n o r e s  t h e  purpose  of  t h e  n o t i c e  o r  

knowledge r e q u i r e m e n t .  

"The purpose  of  t h e  n o t i c e  r e q u i r e m e n t  o r  a c t u a l  knowledge 

i n  l i e u  t h e r e o f  i s  t o  e n a b l e  t h e  employer t o  p r o t e c t  h imse l f  

by prompt i n v e s t i g a t i o n  of  t h e  c la imed  a c c i d e n t  and prompt 

t r e a t m e n t  of  t h e  i n j u r y  i n v o l v e d  w i t h  a view toward minimizing 

i t s  e f f e c t s  by p r o p e r  med ica l  c a r e . "  Bender v .  Roundup 

Mining Co. ( 1 9 6 0 ) ,  138 Mont. 306, 313, 356 P.2d 469, 473. 

The Bender c a s e  f u r t h e r  p o i n t s  o u t  t h a t  t h e  n o t i c e  o r  knowledge 

p r o v i s i o n  o f  t h e  s t a t u t e  i s  "mandatory and compl iance  w i t h  i t s  

r e q u i r e m e n t s  i s  i n d i s p e n s a b l e  t o  t h e  maintenance  o f  a c l a i m  

f o r  compensat ion ."  Bender,  356 P.2d 470, and c a s e s  t h e r e  c i t e d .  

I n  t h e  p r e s e n t  c a s e ,  Hunt c l e a r l y  was a n  employee of  

Sherwin-Williams. H e  f a i l e d  t o  g i v e  w r i t t e n  n o t i c e  t o  

e i t h e r  Sherwin-Williams o r  Aetna.  Sherwin-Williams had no 

a c t u a l  knowledge o f  a c l a imed  i n j u r y  u n t i l  a t  l e a s t  e l e v e n  

months a f t e r  t h e  second c la imed i n j u r y .  The r e s u l t  was t h a t  

n e i t h e r  Sherwin-Williams nor  Aetna c o u l d  p r o t e c t  themse lves  

by prompt i n v e s t i g a t i o n  of  t h e  c la imed  a c c i d e n t  and prompt 

t r e a t m e n t  of  t h e  i n j u r y .  W e  ho ld  t h a t  knowledge by Hunt o f  

h i s  c la imed i n j u r y ,  even though he  was manager o f  t h e  Missoula  

s t o r e ,  does  n o t  c o n s t i t u t e  a c t u a l  knowledge by a managing 

a g e n t  o r  s u p e r i n t e n d e n t  under  s e c t i o n  39-71-603, MCA. 

A p p e l l a n t  Hunt h a s  n o t  t a k e n  i s s u e  w i t h  t h e  f i n d i n g  by 

t h e  compensat ion c o u r t  o f  t h e  absence  o f  compensable i n j u r y .  

Hunt f a i l e d  t o  submi t  a med ica l  r e p o r t  o r  med ica l  o r  o t h e r  

e v i d e n c e  t o  prove  e i t h e r  i n j u r y  o r  a c a u s a l  c o n n e c t i o n  t o  

employment. " F i n d i n g s  of f a c t  s h a l l  n o t  b e  set a s i d e  u n l e s s  



c l e a r l y  e r roneous ,  and due  r e g a r d  s h a l l  be  g iven  t o  t h e  

o p p o r t u n i t y  of  t h e  t r i a l  c o u r t  t o  judge t h e  c r e d i b i l i t y  o f  

t h e  w i t n e s s e s . "  Rule 5 2 ( a ) ,  M.R.Civ.P. W e  conc lude  t h a t  

t h e  lower c o u r t ' s  f i n d i n g  o f  an  absence  of  a  compensable 

i n j u r y  was n o t  c l e a r l y  e r roneous .  

Because Hunt f a i l e d  t o  prove a  compensable i n j u r y  and 

f a i l e d  t o  m e e t  t h e  n o t i c e  o r  a c t u a l  knowledge r equ i r emen t s  

of  t h e  Workers '  Compensation A c t ,  t h e  d e c i s i o n  of  t h e  

compensat ion c o u r t  i s  a f f i r m e d .  

W e  concur:  


