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M r .  Ch i e f  J u s t i c e  F rank  I .  H a s w e l l  d e l i v e r e d  t h e  O p i n i o n  of  t h e  
C o u r t .  

E a r l  Burns  b r o u g h t  t h i s  a c t i o n  f o r  p e r s o n a l  i n j u r y  and 

p r o p e r t y  damages a r i s i n g  o u t  of  a c o l l i s i o n  be tween  Burns '  f u e l  

d e l i v e r y  t r u c k  and a U .  & R E x p r e s s  c h i p  t r u c k  d r i v e n  by L a r r y  

W o l l .  U & R E x p r e s s  c o u n t e r c l a i m e d  f o r  damages t o  i ts  t r u c k .  

Burns  a p p e a l s  f rom t h e  judgment e n t e r e d  on t h e  j u r y  v e r d i c t  i n  

f a v o r  o f  t h e  d e f e n d a n t  on i ts  c o u n t e r c l a i m .  

The a c c i d e n t  o c c u r r e d  on  t h e  a f t e r n o o n  of  November 8 ,  

1977 ,  on  Highway N o .  202 n e a r  T roy ,  Montana,  i n  L i n c o l n  County.  

Bu rns  w a s  making f u e l  d e l i v e r i e s ,  p r o c e e d i n g  a t  a speed  of a b o u t  

20 miles p e r  h o u r  and i n t e n d i n g  t o  make a l e f t - h a n d  t u r n  f rom t h e  

h ighway i n t o  a p r i v a t e  d r iveway .  Whi le  Burns  was i n  t h e  p r o c e s s  

o f  t u r n i n g ,  h i s  t r u c k  was s t r u c k  by d e f e n d a n t ' s  t r u c k  which was 

a t t e m p t i n g  t o  p a s s .  The impac t  o c c u r r e d  i n  t h e  l e f t - h a n d  l a n e  of  

t r a v e l .  The e v i d e n c e  showed s k i d  marks  of  72 f e e t  3 i n c h e s  p r i o r  

t o  t h e  p o i n t  o f  impac t .  

Burns  t e s t i f i e d  t h a t  he  s i g n a l l e d  f o r  200 f e e t  o r  more 

b e f o r e  s t a r t i n g  h i s  t u r n  and t h a t  he  looked  i n  h i s  rear view 

mirror when he s i g n a l l e d ,  saw no v e h i c l e s  beh ind  him, and d i d  n o t  

c h e c k  a g a i n  b e f o r e  he  t u r n e d .  A t  no time d i d  h e  see t h e  c h i p  

t r u c k .  H e  was r e n d e r e d  u n c o n s c i o u s  and h a s  no r e c o l l e c t i o n  of 

t h e  a c c i d e n t  i t s e l f .  H i s  l a s t  memory was of  p r o c e e d i n g  down t h e  

r o a d  i n t e n d i n g  to t u r n  b u t  n o t  y e t  b e g i n n i n g  to t u r n .  

The d r i v e r  o f  t h e  c h i p  t r u c k ,  L a r r y  W o l l ,  t e s t i f i e d  t h a t  

h e  f i r s t  saw t h e  f u e l  t r u c k  when it w a s  p a r k e d  a t  some g a r b a g e  

c o n t a i n e r s ,  t h a t  t h e  f u e l  t r u c k  backed o n t o  t h e  highway and pro-  

c e e d e d  s o u t h  a t  a s l o w  s p e e d .  Burns  d e n i e d  b e i n g  pa rked  a t  t h e  

c o n t a i n e r s  and s a i d  he  p u l l e d  o n t o  t h e  highway from t h e  d r i v e w a y  

o f  h i s  p r e v i o u s  d e l i v e r y  s t o p .  I n  any  e v e n t ,  t h e  c h i p  t r u c k  was 

p r o c e e d i n g  a t  a f a s t e r  speed  and as  it app roached  t h e  f u e l  t r u c k  

Wol l  d e c i d e d  t o  p a s s .  Woll t e s t i f i e d  t h a t  he  s a w  no t u r n  s i g n a l  

o f  any  k i n d .  A s  Woll was a t t e m p t i n g  to  p a s s ,  Burns  s t a r t e d  



moving o v e r  t h e  c e n t e r  l i n e .  Woll  t r i e d  to a v o i d  him b u t  as 

Burns  c o n t i n u e d  t o  t u r n ,  t h e  v e h i c l e s  c o l l i d e d .  The c h i p  t r u c k  

wen t  o u t  o f  c o n t r o l  and t i p p e d  o v e r ,  and t h e  f u e l  t r u c k  was s e n t  

t o w a r d s  t h e  r i g h t  s i d e  of t h e  road .  Woll was u n h u r t  and Burns  

was i n j u r e d .  

On a p p e a l  Burns  c o n t e n d s  t h e r e  was i n s u f f i c i e n t  e v i d e n c e  

t o  s u p p o r t  t h e  j u r y  v e r d i c t .  The major p r e m i s e  of h i s  a rgumen t  

is t h a t  t h e  p h y s i c a l  f a c t s  made t h e  t e s t i m o n y  of t h e  d e f e n d a n t  

i n h e r e n t l y  i n c r e d i b l e .  F u r t h e r ,  Burns  r e q u e s t s  r e v e r s a l  due  to 

t h e  t r i a l  c o u r t ' s  r e j e c t i o n  of  h i s  p roposed  j u r y  i n s t r u c t i o n  

r e g a r d i n g  t h e  d u t y  of  an  a p p r o a c h i n g  m o t o r i s t  i n  t h e  e v e n t  a t u r n  

s i g n a l  is t i m e l y  made. Respondent  asser ts  t h a t  t h e r e  was 

s u b s t a n t i a l  e v i d e n c e  to  s u p p o r t  t h e  j u r y  v e r d i c t  and t h a t  Burns  

was n e g l i g e n t  i n  f a i l i n g  to s i g n a l  and i n  f a i l i n g  t o  m a i n t a i n  a 

p r o p e r  l o o k o u t .  

I t  is t h e  g e n e r a l  r u l e  t h a t  an  o r d e r  deny ing  a new t r i a l  

w i l l  n o t  be r e v e r s e d  where  t h e  e v i d e n c e  is c o n f l i c t i n g  i f  t h e r e  

is s u b s t a n t i a l  e v i d e n c e  to s u p p o r t  t h e  v e r d i c t .  F rank  v.  

B u r l i n g t o n  N o r t h e r n ,  I n c .  ( 1 9 7 5 ) ,  1 6 7  Mont. 293,  538 P.2d 333;  

Casey  v. N o r t h e r n  P a c i f i c  Ry. C o .  ( 1 9 2 1 ) ,  60 Mont. 56 ,  1 9 8  P. 

1 4 1 .  When t h e  s u r r o u n d i n g  c i r c u m s t a n c e s  make t h e  t e s t i m o n y  of a 

w i t n e s s  h i g h l y  improbab l e  o r  i n c r e d i b l e  , t h a t  t e s t i m o n y  is n o t  

" s u b s t a n t i a l  e v i d e n c e . "  F rank  v .  B u r l i n g t o n  N o r t h e r n ,  s u p r a .  

A p p e l l a n t  a r g u e s  t h a t  t h e  t e s t i m o n y  of t h e  d r i v e r  o f  t h e  c h i p  

t r u c k  was a t  v a r i a n c e  w i t h  t h e  p h y s i c a l  f a c t s  to such  a n  e x t e n t  

t h a t  h i s  s t o r y  was i m p o s s i b l e ,  t h a t  t h e  j u r y  s h o u l d  n o t  have  

b e l i e v e d  him. The c h i p  t r u c k  d r i v e r  t e s t i f i e d  t h a t  he  w a s  f i r s t  

a w a r e  o f  an  impending l e f t  t u r n  when he was 20 t o  25 f e e t  from 

t h e  p o i n t  o f  impac t .  The s k i d  marks l e f t  on t h e  highway by t h e  

c h i p  t r u c k  were 72 f e e t  l o n g .  Tak ing  i n t o  a c c o u n t  t h e  r e a c t i o n  

t i m e  and t h e  time it t a k e s  f o r  t h e  b r a k e s  to l o c k ,  Burns  a r g u e s  

t h a t  s o m e t h i n g  a l e r t e d  W o l l  o f  t h e  impending t u r n  more t h a n  1 0 0  

f e e t  f rom t h e  p o i n t  of  i m p a c t .  H e  a sser t s  t h a t  Woll  mus t  have  



s e e n  h i s  t u r n  s i g n a l .  

I t  is t r u e  t h a t  u n d i s p u t e d  p h y s i c a l  f a c t s  c o n t r o l  o v e r  

t e s t i m o n y  when t h e  p h y s i c a l  f a c t s  a d m i t  of  o n l y  one 

i n t e r p r e t a t i o n .  Bush v. A l b e r t  D .  W a r d e l l  C o n t r a c t o r ,  I n c .  

( 1 9 7 4 ) ,  1 6 5  Mont. 312,  528 P.2d 215; Hayward v.  R i c h a r d s o n  

C o n s t r u c t i o n  C o .  ( 1 9 5 9 ) ,  136  Mont. 241,  347 P.2d 475. The 

f a l l a c y  i n  a p p e l l a n t ' s  a rgument  is t h a t  t h e  v a r i a n c e  be tween  t h e  

p h y s i c a l  f a c t s  and Woll 's t e s t i m o n y  d o e s  n o t  n e c e s s a r i l y  l e a d  to  

a c o n c l u s i o n  t h a t  Woll  mus t  have  s e e n  t h e  t u r n  s i g n a l .  The j u r y  

i s  t h e  judge  of  t h e  c r e d i b i l i t y  of t h e  w i t n e s s e s  and t h e  w e i g h t  

t o  be g i v e n  t e s t i m o n y .  M a t t e r  of Holm's E s t a t e  ( 1 9 7 9 ) ,  Mont. 

, 588 P.2d 531,  36 S t .Rep .  11. The j u r y  may have r e j e c t e d  

Woll 's estimates of d i s t a n c e s  i n  f a v o r  of  t h e  e v i d e n c e  of t h e  

l e n g t h  of  s k i d  marks w i t h o u t  d i s b e l i e v i n g  W o l l  I s  t e s t i m o n y  t h a t  

h e  saw no t u r n  s i g n a l .  When t h e r e  are i n c o n s i s t e n c i e s  i n  t h e  

t e s t i m o n y  of  a w i t n e s s ,  t h e  j u r y  may a c c e p t  t h e  t e s t i m o n y  i n  p a r t  

and re jec t  it i n  p a r t ,  or  may d i s r e g a r d  it a l t o g e t h e r .  N o 1 1  v.  

C i t y  of  Bozeman ( 1 9 7 7 ) ,  1 7 2  Mont,  447,  564 P.2d 1296. I t  is com- 

mon knowledge t h a t  p e r s o n s  f r e q u e n t l y  f a i l  to  e s t i m a t e  speed  and 

d i s t a n c e s  on t h e  highway w i t h  a c c u r a c y .  F u r t h e r ,  t h e  c h i p  t r u c k  

d r i v e r  t e s t i f i e d  t h a t  h i s  t r u c k  was 70 f e e t  l ong  and t h a t  he  

t h o u g h t  t h e  back  t i r e s  mus t  have  caused  t h e  s k i d  marks .  W e  

c o n c l u d e  t h a t  t h e r e  was s u b s t a n t i a l  e v i d e n c e  to s u p p o r t  t h e  j u r y  

v e r d i c t .  

A p p e l l a n t  n e x t  u r g e s  r e v e r s a l  due  to  t h e  t r i a l  c o u r t ' s  

r e j e c t i o n  of  h i s  p roposed  i n s t r u c t  i o n  which s t a t e d  : 

" I n  t h e  e v e n t  a l e f t - t u r n i n g  motorist  h a s  
s i g n a l l e d  f o r  a l e f t  t u r n  f o r  100  f e e t  or more, 
t h e  p r i m a r y  d u t y  of  a v o i d i n g  a n  a c c i d e n t  l ies  
w i t h  t h e  v e h i c l e  a p p r o a c h i n g  f rom t h e  rear." 

The r e q u e s t e d  i n s t r u c t i o n  is n o t  a n  a c c u r a t e  s t a t e m e n t  of t h e  l a w  

as  a p p l i c a b l e  t o  t h e  i n s t a n t  c a s e .  The a u t h o r i t i e s  c i t e d  by 

a p p e l l a n t ,  i n c l u d i n g  C u s t e r  v. B r e w e r  ( 1 9 7 4 ) ,  1 6 3  Mont. 519,  518 

P.2d 257 and F a r r i s  v. C l a r k  ( 1 9 7 1 ) ,  1 5 8  Mont. 33, 487 P.2d 1307 ,  

d i d  n o t  i n v o l v e  l e f t - t u r n i n g  m o t o r i s t s .  The p r i m a r y  d u t y  of 



a v o i d i n g  t h e  c o l l i s i o n  was n o t  n e c e s s a r i l y  on t h e  p a s s i n g  

m o t o r i s t  i n  t h e  s i t u a t i o n  of t h e  i n s t a n t  case. 

F u r t h e r m o r e ,  t h e  i n s t r u c t i o n s  as a whole a d e q u a t e l y  

i n fo rmed  t h e  j u r y  of  t h e  d u t i e s  of t h e  p a s s i n g  motorist and t h e  

l e f t - t u r n i n g  m o t o r i s t .  The p roposed  i n s t r u c t i o n ,  e v e n  i f  it were 

a c o r r e c t  s t a t e m e n t  o f  t h e  l a w ,  would have added n o t h i n g  t o  t h e  

j u r y ' s  u n d e r s t a n d i n g  of  t h e  a p p l i c a b l e  law. 

F o r  t h e  f o r e g o i n g  r e a s o n s ,  t h e  judgment  of  t h e  D i s t r i c t  

C o u r t  is af f i rmed .  

C h i e f  J u s t i c e  

n W e  c o n c u r :  
I 


