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Mr. J u s t i c e  Gene B. Daly  d e l i v e r e d  t h e  Op in ion  of t h e  C o u r t .  

T h i s  is an a p p e a l  by t h e  d e f e n d a n t  from t h e  D i s t r i c t  

C o u r t ' s  r e f u s a l  t o  s e t  a s i d e  a  judgment i n  f a v o r  o f  t h e  

p l a i n t i f f  and a  d i s m i s s a l  o f  d e f e n d a n t ' s  c o u n t e r c l a i m  i n  t h e  

E i g h t h  J u d i c i a l  D i s t r i c t ,  Cascade  County.  

On December 5 ,  1972 ,  Timothy J .  Calaway f i l e d  a  

c o m p l a i n t  a g a i n s t  S i d  J o n e s  s e e k i n g  damages f o r  t h e  l o s s  o f  

a  p o t a t o  c r o p  a l l e g e d l y  c a u s e d  by J o n e s ' s  f a i l u r e  t o  p r o v i d e  

an i r r i g a t i o n  sys t em.  J o n e s  d e n i e d  any r e s p o n s i b i l i t y  f o r  

t h e  l o s s  and f i l e d  a  c o u n t e r c l a i m  a l l e g i n g  sums d u e  and 

owing  f r o m  C a l a w a y .  J o n e s  a l s o  f i l e d  a  t h i r d  p a r t y  

c o m p l a i n t  s e e k i n g  b o t h  a f f i r m a t i v e  r e l i e f  a n d  

i n d e m n i f i c a t i o n  a g a i n s t  P a r k e r  I r r i g a t i o n  S u p p l y ,  I n c . ,  

S i n p s o n  Timber Company and B.  F. Goodr i ch  Company. 

On May 1 2 ,  1977 ,  Simpson Timber Company moved t o  

d i s m i s s  t h e  t h i r d  p a r t y  c o m p l a i n t  f o r  want o f  p r o s e c u t i o n .  

The r ema in ing  t h i r d  p a r t y  d e f e n d a n t s  l a t e r  j o i n e d  i n  t h e  

mot ion .  Fo l lowing  a  h e a r i n g ,  t h e  mot ion  was g r a n t e d  by t h e  

D i s t r i c t  C o u r t  on J u n e  7 ,  1977.  

J o n e s  a p p e a l e d  t h e  o r d e r  of  d i s m i s s a l  t o  t h i s  C o u r t .  

We a f f i r m e d  t h e  D i s t r i c t  C o u r t ' s  o r d e r  on J u n e  28 ,  1978 ,  

f i n d i n g  t h a t  J o n e s  had f a i l e d  t o  t a k e  any s i g n i f i c a n t  a c t i o n  

towards  a  f i n a l  d e t e r m i n a t i o n  of  t h e  c a s e  a s  c h a r a c t e r i z e d  

by h i s  f a i l u r e  t o  t i m e l y  r e spond  t o  i n t e r r o g a t o r i e s  and 

a p p e a r  a t  a s c h e d u l e d  d e p o s i t i o n .  S e e  Calaway v .  J o n e s  

( 1 9 7 8 ) ,  177 Mont. 516, 582 P.2d 756. 

Fo l lowing  t h i s  C o u r t ' s  a f f  i r m a t i o n  o f  t h e  d i s m i s s a l  

o f  J o n e s ' s  t h i r d  p a r t y  c o m p l a i n t ,  George N .  McCabe f i l e d  a  

mo t ion  t o  wi thdraw a s  a t t o r n e y  o f  r e c o r d  f o r  J o n e s .  T h i s  

mot ion  was g r a n t e d  by t h e  D i s t r i c t  C o u r t  on November 2 ,  



A f t e r  w a i t i n g  e i g h t  m o n t h s  f o r  J o n e s  t o  s e c u r e  

s u b s t i t u t e  c o u n s e l ,  Calaway,  on August  1, 1979,  f i l e d  a  

" N o t i c e  t o  Appoin t  Counse l  o r  Appear i n  Pe r son"  and a  

" N o t i c e  of  R e a d i n e s s  f o r  T r i a l . "  Both  n o t i c e s  had been  

s e r v e d  on J o n e s  by t h e  Cascade  County s h e r i f f  on J u l y  21 ,  

1979.  

On August  6 ,  1979 ,  t h e  D i s t r i c t  C o u r t  i s s u e d  an o r d e r  

f o r  p r e t r i a l  c o n f e r e n c e  and d i r e c t e d  t h a t  c o p i e s  o f  t h e  same 

be s e n t  t o  t h e  r e s p e c t i v e  c o u n s e l  f o r  t h e  p a r t i e s .  I n c l u d e d  

i n  t h e  o r d e r  was t h e  f o l l o w i n g  p r o v i s i o n :  

" T h a t  i n  e v e n t  of  a  f a i l u r e  o f  a  p a r t y  o r  
p a r t i e s  t o  a p p e a r ,  p u r s u a n t  t o  t h i s  O r d e r ,  an 
e x  p a r t e  h e a r i n g  s h a l l  b e  h e l d  a n d  a n  
a p p r o p r i a t e  Judgment  r e n d e r e d  o r  d i s m i s s a l  
o r d e r e d ,  u n l e s s  c o n t i n u e d ,  p u r s u a n t  t o  
r e q u e s t  made a t  l e a s t  48 h o u r s  i n  advance ,  
f o r  good c a u s e  shown." 

J o n e s ' s  copy of t h e  o r d e r  was s e n t  t o  h i s  p r e v i o u s  

c o u n s e l  o f  r e c o r d ,  George McCabe, even  though McCabe had 

wi thdrawn w i t h  c o u r t  a p p r o v a l  some n i n e  months e a r l i e r .  

McCabe, upon r e c e i v i n g  t h e  o r d e r ,  s t a t e s  he  forwarded  it  t o  

J o n e s  by o r d i n a r y  m a i l ,  t o g e t h e r  w i t h  a  ca rbon  copy o f  a  

l e t t e r  s e n t  t o  t h e  d i s t r i c t  judge  who s i g n e d  t h e  o r d e r  and a  

n o t e  s u g g e s t i n g  t h a t  J o n e s  c o n t a c t  an a t t o r n e y .  The l e t t e r  

McCabe s e n t  t o  t h e  d i s t r i c t  j udge  was d a t e d  August  20 ,  1979.  

I t  s t a t e d  t h a t  McCabe had withdrawn a s  J o n e s ' s  a t t o r n e y  of  

r e c o r d  and t h a t  he  was s e n d i n g  a  copy o f  t h e  o r d e r  f o r  

p r e t r i a l  c o n f e r e n c e  d i r e c t l y  t o  J o n e s .  McCabe f u r t h e r  

t e s t i f i e d  t h a t  t h e  o r d e r  and accompanying l e t t e r  would have 

been m a i l e d  by h i s  s e c r e t a r y  a s  a  m a t t e r  o f  r o u t i n e .  

J o n e s  d e n i e s  h a v i n g  r e c e i v e d  any c o r r e s p o n d e n c e  from 

McCabe o r  a copy of  t h e  o r d e r  f o r  p r e t r i a l  c o n f e r e n c e .  



J o n e s  f a i l e d  t o  appea r  a t  t h e  September  27 ,  1979 ,  

p r e t r i a l  c o n f e r e n c e .  A s  a  r e s u l t  o f  t h i s  f a i l u r e ,  t h e  

D i s t r i c t  C o u r t ,  on Oc tobe r  1, 1979,  i s s u e d  an o r d e r  o f  

judgment i n  f a v o r  of  Calaway and an  o r d e r  of  d i s m i s s a l  of  

J o n e s ' s  c o u n t e r c l a i m .  The judgment was f o r  $10 ,379 .23 ,  

t o g e t h e r  w i t h  c o s t s  and i n t e r e s t  a t  a  r a t e  o f  6  p e r c e n t  p e r  

annum from September  1, 1971.  

On November 1 5 ,  1979 ,  J o n e s  moved t h e  D i s t r i c t  C o u r t  

f o r  an o r d e r  s e t t i n g  a s i d e  t h e  judgment and d i s m i s s a l  o f  h i s  

c o u n t e r c l a i m .  Fo l lowing  a  h e a r i n g ,  t h e  D i s t r i c t  C o u r t  

d e n i e d  t h e  mot ion  on May 1 6 ,  1980.  J o n e s  now a p p e a l s .  

The  i s s u e  p r e s e n t e d  f o r  r e v i e w  i s  w h e t h e r  t h e  

D i s t r i c t  C o u r t  abused  i ts  d i s c r e t i o n  i n  d e n y i n g  t h e  mo t ion  

t o  s e t  a s i d e  t h e  judgment and o r d e r  o f  d i s m i s s a l .  

The s o l e  f a c t  p r e s e n t e d  t o  move t h e  d i s c r e t i o n  o f  t h e  

t r i a l  c o u r t  was a  c o n t e n t i o n  by J o n e s  t h a t  he  f a i l e d  t o  

r e c e i v e  any n o t i c e  o f  t h e  s c h e d u l e d  p r e t r i a l  c o n f e r e n c e .  

E n t e r i n g  a  d e f a u l t  j u d g m e n t  o r  d i s m i s s a l  w i t h  

p r e j u d i c e  is a  d r a s t i c  s a n c t i o n  t o  impose a s  a remedy f o r  

f a i l i n g  t o  a t t e n d  a  p r e t r i a l  c o n f e r e n c e .  C o n s e q u e n t l y ,  t h e  

t r i a l  c o u r t  s h o u l d  o n l y  r e s o r t  t o  such  a  remedy i n  ex t r eme  

s i t u a t i o n s  where t h e r e  is a  c l e a r  r e c o r d  o f  c o n t i n u a l  d e l a y ,  

a b u s e  and d i s r e g a r d  o f  t h e  c o u r t ' s  a u t h o r i t y  by t h e  e r r a n t  

p a r t y .  S e e  S i l a s  v. S e a r s ,  Roebuck & Co.,  I n c .  ( 5 t h  C i r .  

1 9 7 8 ) ,  586 F.2d 382; Link v. Wabash R a i l r o a d  Company ( 1 9 6 2 ) ,  

370 U.S. 626, 82 S .C t .  1386 ,  8  L.Ed.2d 734 ,  r e h .  d e n i e d  371 

U.S. 873,  83 S .Ct .  115 ,  9  L.Ed.2d 112.  

T h r o u g h o u t  t h i s  a c t i o n  J o n e s  h a s  d i s p l a y e d  a n  

a t t i t u d e  o f  u n r e s p o n s i v e n e s s .  Such a t t i t u d e  is e v i d e n c e d  by 

J o n e s ' s  f a i l u r e  t o  t i m e l y  r e spond  t o  i n t e r r o g a t o r i e s ;  t o  



a p p e a r  a t  d e p o s i t i o n s ;  and i n  h i s  f a i l u r e  t o  s eek  s u b s t i t u t e  

c o u n s e l  f o r  more t h a n  e i g h t  months  a f t e r  h i s  f i r s t  a t t o r n e y  

had wi thdrawn.  Based upon t h i s  d i s r e g a r d  o f  t h e  j u d i c i a l  

p r o c e s s  and an a p p a r e n t  i n c l i n a t i o n  t o  d e l a y  t h e  t i m e l y  

r e s o l u t i o n  of  t h i s  a c t i o n ,  t h e  D i s t r i c t  C o u r t  would have  

been w i t h i n  t h e  p e r m i s s i b l e  r a n g e  o f  d i s c r e t i o n  i n  impos ing  

s a n c t i o n s  of  d e f a u l t  and d i s m i s s a l  f o r  f a i l i n g  t o  a t t e n d  t h e  

p r e t r i a l  c o n f e r e n c e  i f  J o n e s  r e c e i v e d  n o t i c e  o f  t h e  

c o n f e r e n c e  and h i s  r e q u i r e d  a t t e n d a n c e .  

The e v i d e n c e  c o n c e r n i n g  t h e  n o t i c e  was c o n f l i c t i n g .  

I n  r e v i e w i n g  t h e  s u b m i t t e d  r e c o r d ,  however ,  i n  a  l i g h t  most  

f a v o r a b l e  t o  Calaway a s  t h e  p r e v a i l i n g  p a r t y  and i n  r e l a t i o n  

t o  J o n e s ' s  c o n t i n u a l  u n r e s p o n s i v e  a t t i t u d e ,  we c o n c l u d e  

t h e r e  is s u f f i c i e n t  e v i d e n c e  t o  s u p p o r t  t h e  D i s t r i c t  C o u r t ' s  

f i n d i n g  t h a t  J o n e s  r e c e i v e d  i n f o r m a t i o n  c o n c e r n i n g  t h e  t i m e  

and p l a c e  o f  t h e  p r e t r i a l  c o n f e r e n c e .  W e  f i n d  no a b u s e  of 

d i s c r e t i o n .  

The judgment i n  f a v o r  o f  Calaway and t h e  d i s m i s s a l  o f  

J o n e s ' s  c o u n t e r c l a i m  a s  e n t e r e d  by t h e  D i s t r i c t  C o u r t  a r e  

h e r e b y  a f f i r m e d .  

We concur :  

p e n  +% 
Chie f  J u s t i c e  4 


