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M r .  J u s t i c e  Frank B. Morrison, Jr. ,  d e l i v e r e d  t h e  Opinion of 
t h e  Court .  

Appel lan t ,  an  employee of a  subcon t r ac to r  h i r e d  by t h e  

respondent  g e n e r a l  c o n t r a c t o r ,  appea l s  from summary judgment 

g ran ted  t o  t he  defendants  i n  t he  D i s t r i c t  Court .  However, 

a p p e l l a n t  l i m i t s  h i s  appea l  t o  t h e  g e n e r a l  c o n t r a c t o r ,  Kober 

Cons t ruc t ion .  

I n  December of 1973, t h e  respondent  and Yellowstone 

County en t e red  i n t o  a  c o n t r a c t  f o r  t he  c o n s t r u c t i o n  of t h e  

Metra, a  mul t i -purpose r e c r e a t i o n a l  f a c i l i t y  i n  B i l l i n g s ,  

Montana. I n  January of 1974, t he  respondent  e n t e r e d  i n t o  a  

s u b c o n t r a c t  w i th  A l b e r t  D.  Wardell Masonry f o r  t h e  completion 

of  masonry work r equ i r ed  i n  t h e  Metra p r o j e c t .  Appel lan t  

was i n j u r e d  i n  a  f a l l  from t h e  s u b c o n t r a c t o r ' s  s c a f f o l d i n g  

on A p r i l  17,  1975. 

The t r i a l  c o u r t  g ran ted  summary judgment f o r  defendants  

b u t  f a i l e d  t o  s t a t e  t h e  reasons  t h e r e f o r .  Disapproval  of 

such f a i l u r e  has  been r e c e n t l y  s t a t e d  i n  a concur r ing  op in ion  

f i l e d  i n  Big Man v.  S t a t e  of Montana and Case (No. 80-265, 

decided March 1 0 ,  1981) .  I n  t h e  f u t u r e ,  we ask t h a t  t h e  

D i s t r i c t  Courts  s t a t e  t h e  reasons  f o r  g r a n t i n g  summary 

judgment. Here w e  w i l l  review a l l  i s s u e s  argued t o  t h i s  

Court  . 
For purposes of t h i s  appea l ,  a l l  f a c t u a l  d i s p u t e s  must 

be r e so lved  i n  f avo r  of a p p e l l a n t ,  a g a i n s t  whom summary 

judgment was g ran ted .  Harland v. Anderson (1976) ,  169 Mont. 

447, 450, 548 P.2d 613, 615. 

Defendant and respondent ,  Kober Cons t ruc t ion ,  w i l l  

h e r e a f t e r  be r e f e r r e d  t o  a s  gene ra l  c o n t r a c t o r .  A l b e r t  D.  

Wardell Masonry w i l l  be  r e f e r r e d  t o  a s  subcon t r ac to r .  

The primary c o n t r a c t  between t h e  g e n e r a l  c o n t r a c t o r  and 

Yellowstone County r equ i r ed  t h e  g e n e r a l  c o n t r a c t o r  t o  be  



" re spons ib l e  f o r  i n i t i a t i n g ,  main ta in ing ,  and supe rv i s ing  

a l l  s a f e t y  p recau t ions  and programs" connected wi th  t h e  

c o n s t r u c t i o n .  C o n s i s t e n t  wi th  t h i s  p rov i s ion ,  t h e  gene ra l  

c o n t r a c t o r ' s  job supe r in t enden t  conducted r e g u l a r  s a f e t y  

meetings w i th  a l l  subcon t r ac to r s  on t h e  p r o j e c t  and i n  one 

i n s t a n c e ,  t h e  subcon t r ac to r  was ordered  t o  remove a  workman 

from s c a f f o l d i n g  because t h e  gene ra l  c o n t r a c t o r  f e l t  t h e  

workman's n e g l i g e n t  conduct  would cause  i n j u r y .  

The subcon t r ac t  provided t h a t  t h e  subcon t r ac to r  comply 

wi th  a l l  a p p l i c a b l e  s a f e t y  and h e a l t h  laws and f u r t h e r :  

". . . provide a l l  sa feguards ,  s a f e t y  dev ices ,  and 
p r o t e c t i v e  equipment and t a k e  any o t h e r  needed ac- 
t i o n s  on h i s  own r e s p o n s i b i l i t y ;  o r  a s  t h e  Con t r ac to r  
may determine reasonably  necessary  t o  p r o t e c t  t h e  
l i f e  and h e a l t h  of  employees on t h e  job and t h e  
s a f e t y  of t h e  p u b l i c  and t o  p r o t e c t  p rope r ty  i n  
connect ion wi th  t h e  performance of t h e  work covered 
he re in .  " 

The s i g n i f i c a n t  i s s u e  r a i s e d  i n  t h i s  appea l  i s  whether 

t h e  g e n e r a l  c o n t r a c t o r  owed a  du ty  of c a r e  t o  t h e  a p p e l l a n t  

and i f  so ,  upon what b a s i s .  I f  t h e r e  was no du ty  owed, then  

t h e r e  can be no i s s u e s  of m a t e r i a l  f a c t  and g r a n t i n g  of 

summary judgment was proper .  Rennick v. Hoover (1980) ,  

Mont. , 606 P.2d 1079, 1081, 37 St.Rep. 308, 310. 

Appel lan t  contends t h e  gene ra l  c o n t r a c t o r  owed him a  

du ty  of c a r e  p red ica t ed  upon (1) c o n t r o l  of t h e  s u b c o n t r a c t o r ' s  

work r e se rved  i n  t h e  subcon t r ac t  and i n  f a c t ,  exe rc i sed  by 

t h e  g e n e r a l  c o n t r a c t o r ;  ( 2 )  t h e  Sca f fo ld ing  Act,  s e c t i o n  50- 

77-101, MCA; ( 3 )  t h e  Sa fe  P l ace  s t a t u t e ,  s e c t i o n  50-71-201, 

MCA; and ( 4 )  t h e  primary c o n t r a c t  r e q u i r i n g  t h e  gene ra l  

c o n t r a c t o r  t o  be r e s p o n s i b l e  f o r  s a f e t y  on t h e  p r o j e c t .  

The g e n e r a l  c o n t r a c t o r  contends (1) c o n t r o l  of t h e  sub- 

c o n t r a c t o r  was n e i t h e r  r e se rved  nor e x e r c i s e d ;  ( 2 )  a p p l i c a t i o n  

of  t h e  s t a t u t e s  would be improper because t h e  r e q u i s i t e  



element of c o n t r o l  was l ack ing ;  ( 3 )  s a f e t y  o b l i g a t i o n s  

assumed i n  t h e  primary c o n t r a c t  were de l ega t ed ;  and ( 4 )  

a p p e l l a n t ' s  c o n t r i b u t o r y  negl igence b a r s  recovery.  

Appel lan t  f u r t h e r  contends t h a t  i f  t h e  c a s e  i s  remanded 

f o r  t r i a l ,  Occupat ional  S a f e t y  and Heal th  Adminis t ra t ion  

(O.S.H.A.) v i o l a t i o n s  should be t r e a t e d  a s  neg l igence  p e r  

se. The e f f e c t  of t hose  r e g u l a t i o n s  i s  h e r e i n  d i scussed .  

GENERAL CONTRACTOR'S CONTROL: 

Montana recognizes  t h e  gene ra l  r u l e  t h a t  " absen t  some 

form of c o n t r o l  over  t h e  s u b c o n t r a c t o r ' s  method of o p e r a t i o n ,  

t h e  g e n e r a l  c o n t r a c t o r  and owner of t h e  c o n s t r u c t i o n  p r o j e c t  

a r e  n o t  l i a b l e  f o r  i n j u r i e s  t o  t h e  s u b c o n t r a c t o r ' s  employees." 

Mont. Shannon v.  Howard S. Wright Cons t ruc t ion  Co. (19791, 

, 593 P.2d 438, 4 4 1 ,  36 St.Rep. 632, 636; 2 Restatement 

of T o r t s  2d, s e c t i o n  4 1 4  (1965) .  Both p a r t i e s  r e l y  upon 

Shannon a s  t h e  c o n t r o l l i n g  s t a t emen t  of law. Appel lan t  

contends  t h a t  t h e  r e q u i s i t e  " c o n t r o l "  e x i s t s  i f  t h e  gene ra l  

c o n t r a c t o r  had a  nondelegable du ty  t o  " c o n t r o l " .  

A review of t h e  r eco rd  be fo re  us i n d i c a t e s  t h e  gene ra l  

c o n t r a c t o r ' s  degree  of a c t u a l  c o n t r o l  i s  d i spu ted .  F i r s t ,  

t h e  subcon t r ac t  c l a u s e  purpor ted by respondent  t o  have 

de l ega t ed  a l l  s a f e t y  r e s p o n s i b i l i t y  t o  t h e  subcon t r ac to r ,  

does  n o t  do so.  The g e n e r a l  c o n t r a c t o r  r e se rved  r i g h t  t o  

c o n t r o l  s a f e t y  compliance on t h e  p r o j e c t .  

Second, t h e  d e p o s i t i o n s  of t h e  subcon t r ac to r  and t h e  

job supe r in t enden t  f o r  t h e  g e n e r a l  c o n t r a c t o r ,  demonstra te  

t h e  s u b c o n t r a c t o r ' s  acquiescence i n  t h e  g e n e r a l  c o n t r a c t o r ' s  

supe rv i s ion  of t h e  p r o j e c t ' s  s a f e t y .  The subcon t r ac to r s  

a t t e n d e d  weekly s a f e t y  meetings conducted by t h e  g e n e r a l  

c o n t r a c t o r .  Subcont rac tor  Wardell complied wi th  t h e  g e n e r a l  

c o n t r a c t o r ' s  r e q u e s t  t h a t  an employee be removed from t h e  



s c a f f o l d i n g  and ass igned  t o  work on t h e  ground. However, 

a p p e l l a n t ' s  c la im i s  n o t  l i m i t e d  by a  showing of a c t u a l  

c o n t r o l .  

The gene ra l  c o n t r a c t o r  assumed c o n t r a c t u a l  o b l i g a t i o n s  

under t h e  c o n t r a c t  w i th  Yellowstone County. S p e c i f i c a l l y ,  

t h e  g e n e r a l  c o n t r a c t o r  agreed t o  main ta in  and supe rv i se  job 

s a f e t y .  

Montana has  p rev ious ly  he ld  t h a t  s i m i l a r  c o n t r a c t u a l  

arrangements r e s u l t  i n  c r e a t i o n  of a  nondelegable duty.  

Ulmen v. Schwieger (1932) ,  92 Mont. 331, 1 2  P.2d 856. I n  

Ulmen t h e  du ty  extended t o  a  t h i r d  person n o t  employed by a  

subcon t r ac to r .  Here we must dec ide  i f  t h a t  nondelegable du ty  

ex tends  t o  employees. We hold t h a t  i t  does ,  and t h e  b a s i s  

f o r  our  holding i s  d i scussed  i n  connect ion wi th  a p p l i c a t i o n  

of t h e  Sca f fo ld ing  Act. 

APPLICATION OF THE SCAFFOLDING ACT: 

Sec t ion  50-77-101, MCA, s t a t e s :  

" A l l  s c a f f o l d s  e r e c t e d  i n  t h i s  s t a t e  f o r  use  i n  t h e  
e r e c t i o n ,  r e p a i r ,  a l t e r a t i o n ,  o r  removal of bu i ld -  
i n g s  s h a l l  be w e l l  and s a f e l y  suppor ted ,  of s u f f i -  
c i e n t  width ,  and p rope r ly  secured s o  a s  t o  ensu re  
t h e  s a f e t y  of persons  working on them o r  pas s ing  
under them o r  by them and t o  p reven t  them from f a l l -  
i n g  o r  t o  p reven t  any m a t e r i a l  t h a t  may be used,  
p laced ,  o r  depos i t ed  on them from f a l l i n g . "  

The s t a t u t e  does  n o t  e x p l i c i t l y  s t a t e  what persons  owe 

t h e  du ty  imposed. I n  S t a t e  ex re l .  Grea t  F a l l s  Nat. Bank v.  

D i s t r i c t  Court  (1969) ,  154 Mont. 336, 463 P.2d 326, t h i s  

Court  he ld  a  landowner bank, n o t  i n  c o n t r o l  of t h e  work 

involv ing  t h e  s c a f f o l d ,  was n o t  l i a b l e  t o  a  c o n t r a c t o r ' s  

employee under t h e  s t a t u t e .  The Court  de f ined  t h e  scope of 

t h e  S c a f f o l d i n g  A c t  i f i  t h e  fof lawing  t e r m s :  

". . . i t  i s  c l e a r  t o  u s  from t h e  language of t h e  
A c t  cons t rued  i n  t h e  l i g h t  of i t s  purpose t h a t  t h e  
l e g i s l a t u r e  in tended  on ly  t o  make t h e  i n j u r e d  work- 



man whole by g r a n t i n g  him r e l i e f  t o  t h e  e x t e n t  of 
h i s  i n j u r i e s  and damages a g a i n s t  t h e  person,  f i r m  
o r  c o r p o r a t i o n  having d i r e c t  and immediate c o n t r o l  
of t h e  work invo lv ing  t h e  use  of s c a f f o l d i n g . "  
Grea t  F a l l s  Nat. Bank, 154 Mont. 336, 345, 463 P.2d - - 
326, 331. 

The c o u r t  reasoned t h a t  s e c t i o n  50-77-102, MCA, and 

s e c t i o n  50-77-104, MCA, then  r e f e r r e d  t o  a s  s e c t i o n  69-1402, 

R.C.M. 1947, and s e c t i o n  69-1404, R.C.M. 1947, showed 

l e g i s l a t i v e  i n t e n t  t o  l i m i t  t h e  Sca f fo ld ing  Act t o  "one i n  

immediate c o n t r o l .  " The c o u r t  noted t h a t  t h e s e  two s t a t u t e s  

e x p r e s s l y  a p p l i e d  on ly  t o  "owners, c o n t r a c t o r s ,  b u i l d e r s ,  o r  

persons  having t h e  d i r e c t  and immediate c o n t r o l  o r  supe rv i s ion  

of any b u i l d i n g s . "  (Emphasis supp l i ed . )  However, t h e  c o u r t  

had t o  f a c e  t h e  i s s u e  of nondelegable du ty  because i f  t h e  

bank owed a  du ty  t o  c o n t r o l  which it could n o t  d e l e g a t e ,  t hen  

i t  would be s u b j e c t  t o  t h e  p rov i s ions  of t h e  Act. The 

c o u r t  r e f e r r e d  t o  p rev ious  d e c i s i o n s  which were based upon 

nondelegable du ty ,  i . e . ,  Ulmen v. Schwieger, supra ,  b u t  

d i s t i n g u i s h e d  on t h e  b a s i s  t h a t  they  d i d  n o t  involve  employees 

of a  subcon t r ac to r .  

This  Court  t h u s  began t o  c o n s t r u c t  a  d i s t i n c t i o n  between 

employees of a  subcon t r ac to r  and t h i r d  persons  such a s  t h e  

one i n j u r e d  i n  Ulmen. This  d i s t i n c t i o n  reached i t s  cl imax 

i n  Ashc ra f t  v .  Montana Power Co. (1971) ,  156 Mont. 368, 480 

P.2d 812. I t  was t h e r e  he ld  t h a t ,  where t h e  Montana Power 

Co. employed an independent c o n t r a c t o r  t o  c o n s t r u c t  l i n e s ,  

an  i n j u r e d  employee of t h a t  subcon t r ac to r  was precluded from 

su ing  Montana Power because of t h e  e x c l u s i v e  p rov i s ions  of 

t h e  wsr3cmarra1 Compensation Act. J u s t i c e  Daly d i s s e n t e d .  

J u s t i c e  Haswell d i d  n o t  p a r t i c i p a t e .  

I n  response t o  Ashc ra f t ,  t h e  d e l e g a t e s  t o  t h e  s t a t e  

c o n s t i t u t i o n a l  convent ion adopted A r t i c l e  11, Sec t ion  1 6 ,  which, 



a s  r a t i f i e d ,  p rov ides  i n  p a r t :  

"The a d m i n i s t r a t i o n  of j u s t i c e .  Cour t s  of j u s t i c e  
s h a l l  be open t o  every  person,  and speedy remedy 
a f fo rded  f o r  every  i n j u r y  of person,  p rope r ty ,  o r  
c h a r a c t e r .  No person s h a l l  be depr ived  of t h i s  f u l l  --- 
l e g a l  r e d r e s s f o r  i n j u r y  incu r r ed  i n  employment f o r  
which ano the r  person m a y  be l i a b l e e x c e p t  --- a s  t o  £ e l -  
low employees -- and h i s  immediate employer who h i r e d  
him i f  such immediate employer p rov ides  coverage 
under t h e  Workmen's compensation Laws of t h i s  s t a t e  
. . ." (Emphasis supp l i ed . )  

I n  moving passage of t h i s  s e c t i o n ,  d e l e g a t e  Murray s a i d :  

". . . Under Montana law, a s  announced i n  t h e  r e c e n t  
d e c i s i o n  of Ashc ra f t  v. Montana Power Company, 
t h e  employee has  no r e d r e s s  a g a i n s t  t h i r d  p a r t i e s  
f o r  i n j u r i e s  caused by them i f  h i s  immediate 
employer i s  covered under t h e  Workmen's Compensa- 
t i o n  Law." TR. of t h e  Mont. C o n s t i t u t i o n a l  Conven- 
t i o n ,  Volume 7 ,  P a r t  2 a t  5407. 

". . . The committee b e l i e v e s  t h a t  c l a r i f y i n g  t h i s  
remedy would have a s a l u t a r y  e f f e c t  on t h e  conscien-  
t i o u s n e s s o f p e r s o n s  who may c o n t r a c t  o u t  work t o  be 
done on t h e i r  premises ."  TR. a t  5408. 

The phi losophy behind t h i s  s e c t i o n  was expressed by 

d e l e g a t e  Dahood: 

"We allowed i n  our  b i l l  of r i g h t s  an amendment t o  a 
c l e a n  and hea l thy  environment. By t h i s  p rov i s ion  and 
t h i s  amendment w e  a r e  going t o  p rov ide  f o r  t h e  work- 
i n g  man a s a f e  environment. How does  t h e  law s t and  
a t  t h e  moment? L e t  m e  t e l l  you how it s t ands .  And 
some of t h e  b i g  ves t ed  co rpo ra t e  i n t e r e s t s  a r e  now 
us ing  independent c o n t r a c t o r s  because i t ' s  reduced 
t h e i r  c o s t  of ope ra t ion .  I f  you have some p a r t i c u l a r  
tough job t h a t  you want done on your premises where 
t h e r e  may be some danger connected wi th  it, what do 
you do,  you go o u t  and h i r e  an independent  c o n t r a c t o r .  
Don ' t  have your employees i n  t h a t  dangerous a r e a  be- 
cause  i f  t h e y ' r e  h u r t  o r  i f  t h e r e ' s  an  a c c i d e n t  you 
have t o  pay them Workmen's Compensation. So h e r e ' s  
t h e  way you do it now t h a t  w e  have immunity from t h e  
Supreme Court----an immunity n e i t h e r  in tended  by t h e  
people  nor in tended  by t h e  l e g i s l a t u r e .  What you do,  
you h i r e  someone on an independent c o n t r a c t o r  b a s i s  
and t h e i r  employees a r e  i n  t h i s  dangerous a r e a .  You 
don' t have t o  worry about  s a f e t y  anymore. You don' t 
have t o  do anyth ing  t o  make your premises  s a f e .  You 
d o n ' t  have t o  be concerned about  a s a f e  environment 
f o r  t h e  people  who a r e  working t h e r e  t o  b e n e f i t  your 
i n t e r e s t . "  TR. a t  5417. 

S ince  r a t i f i c a t i o n  of t h e  C o n s t i t u t i o n  employees on a 

j o b s i t e  a r e  a f fo rded  t h e  f u l l  l e g a l  r e d r e s s  a f fo rded  a l l  

members of s o c i e t y  excep t  a s  t o  f e l l ow employees and t h e i r  



immediate employer. 

The g e n e r a l  c o n t r a c t o r  c i t e s  West v. Morrison-Knudsen 

Co. ( 9 t h  C i r .  1971) ,  451 F.2d 493, f o r  t h e  p r o p o s i t i o n  t h a t  

c o n t r a c t u a l  d u t i e s  assumed by a  g e n e r a l  c o n t r a c t o r  a r e  n o t  

owed t o  t h e  employees of a  subcon t r ac to r .  I n  West, t h e  

f e d e r a l  c o u r t  i n t e r p r e t e d  U l m e n  and he ld  t h a t ,  a l though 

Montana recognized c o n t r a c t u a l  o b l i g a t i o n s  t o  be nondelegable ,  

t h e  b e n e f i t s  of t h i s  d o c t r i n e  app l i ed  on ly  t o  t h i r d  persons  

and d i d  n o t  apply t o  employees of subcon t r ac to r s .  

The ho ld ing  i n  West was made p r i o r  t o  adopt ion of 

Montana's new c o n s t i t u t i o n .  Following r a t i f i c a t i o n  of t h e  

C o n s t i t u t i o n  such d i s t i n c t i o n s  no longer  e x i s t .  

The g e n e r a l  c o n t r a c t o r ,  a s  a  r e s u l t  of i t s  c o n t r a c t  

w i th  Yellowstone County, o r i g i n a l l y  had c o n t r o l  of job 

s a f e t y .  This  c o n t r a c t u a l  o b l i g a t i o n  could n o t  be de l ega t ed .  

Ulmen v.  Schwieger, supra .  Therefore ,  t h e  gene ra l  c o n t r a c t o r  

remained i n  d i r e c t  c o n t r o l  and t h e  p r o v i s i o n s  of t h e  Sca f fo ld ing  

Act apply .  

APPLICATION OF SAFE PLACE STATUTE: 

Appel lan t  contends  s e c t i o n  50-71-201, MCA, i s  a p p l i c a b l e  

t o  g e n e r a l  c o n t r a c t o r s .  The Montana Sa fe  P l ace  s t a t u t e  

s t a t e s :  

"Every employer s h a l l  f u r n i s h  a  p l a c e  of employment 
which i s  s a f e  f o r  employees t h e r e i n  and s h a l l  f u r n i s h  
and use  and r e q u i r e  t h e  use  of such s a f e t y  dev ices  
and sa feguards  and s h a l l  adopt  and use  such p r a c t i c e s ,  
means, methods, o p e r a t i o n s ,  and p roces ses  a s  a r e  
reasonably  adequate  t o  render  t h e  p l a c e  of employment 
s a f e  and s h a l l  do every  o t h e r  t h i n g  reasonably  nec- 
e s s a r y  t o  p r o t e c t  t h e  l i f e  and s a f e t y  of employees." 

This  s t a t u t e  was cons t rued  i n  Shannon. There we he ld  

t h a t  t h e  term "employer" a s  used i n  s e c t i o n  50-71-201, MCA, 

embraces t h e  term g e n e r a l  c o n t r a c t o r  thereby  a f f o r d i n g  

p r o t e c t i o n  of t h e  s t a t u t e  t o  employees of subcon t r ac to r s .  

We stopped s h o r t  of holding t h e  genera , -  c o n t r a c t o r  owed a 



nondelegable du ty  t o  t hose  same employees b u t  a f f i rmed t h e  

p l a i n t i f f ' s  v e r d i c t  on t h e  b a s i s  of a c t u a l  c o n t r o l  by t h e  

g e n e r a l  c o n t r a c t o r .  

W e  have he re  he ld  t h a t  t h e  law of  nondelegable du ty  i s  

a v a i l a b l e  t o  a p p e l l a n t .  We now r e a f f i r m  ou r  holding i n  

Shannon and hold t h a t  t h e  p r o v i s i o n s  of t h e  " s a f e  p l a c e  t o  

work s t a t u t e "  cover  gene ra l  c o n t r a c t o r s  and t h a t  t h e  d u t i e s  

mandated by t h e  s t a t u t e  a r e  owed t o  employees of a  subcon- 

t r a c t o r  i f ,  a s  he re ,  t h e r e  i s  a nondelegable du ty  a r i s i n g  o u t  

of  c o n t r a c t .  

THE WEIGHT OF O.S.H.A. REGULATIONS: 

I n  t h i s  ca se  t h e  subcon t r ac to r  was c i t e d  f o r  v i o l a t i o n  

of  O.S.H.A. r e g u l a t i o n s  i n  connect ion wi th  t h e  s u b j e c t  

s c a f f o l d i n g .  Appel lan t  contends t h a t  such v i o l a t i o n s  a r e  

admis s ib l e  i n  evidence and c o n s t i t u t e  negl igence pe r  s e .  

A v i o l a t i o n  of a  s t a t u t e  o r  o rd inance  in tended  t o  

p r o t e c t  t h e  p l a i n t i f f  from t h e  i n j u r y  i n c u r r e d  i s  g e n e r a l l y  

he ld  t o  be neg l igence  p e r  s e .  W. P r o s s e r ,  Handbook of t h e  

Law of T o r t s ,  Sec t ion  36 a t  2 0 0  ( 4 t h  ed.  1971) .  Cus te r  

Broadcast ing Corporat ion v .  Brewer (1974) ,  163 Mont. 51-9, 522, 

518 P.2d 2571 259. 

J u r i s d i c t i o n s  a r e  d iv ided  on t h e  a p p l i c a t i o n  of a  

neg l igence  p e r  s e  ru1.e f o r  t h e  v i o l a t i o n  of a  r e g u l a t i o n .  

The g e n e r a l  r u l e  has  been t o  cons ide r  t h e  v i o l a t i o n  a s  

merely evidence of negl igence.  Kell-ey v .  Howard S .  Wright 

Cons t ruc t ion  Co. (1978) ,  90 Wash.2d 323, 582 P.2d 500, he ld  

t h a t  v i o l a t i o n  of a p p l i c a b l e  O.S.H.A. r e g u l a t i o n s  c o n s t i t u t e d  

neg l igence  p e r  s e .  We d e c l i n e  t o  hold  such v i o l a t i o n s  t o  be 

neg l igence  p e r  s e .  Rather  such v i o l a t i o n s  may be cons idered  

by t h e  trier of f a c t  a s  evidence of neg l igence .  



CONTRIBUTORY NEGLIGENCE: 

The g e n e r a l  c o n t r a c t o r  a rgues  a p p e l l a n t  was n e g l i g e n t  

a s  a  m a t t e r  of law. This  a c t i o n  a r o s e  p r i o r  t o  t h e  adopt ion  

of comparative neg l igence .  

The r eco rd  i s  n o t  f u l l y  developed on t h e  i s s u e  of con- 

t r i b u t o r y  negl igence.  There i s  evidence t h a t  a p p e l l a n t  d i d  

n o t  c o n s t r u c t  t h e  f a u l t y  s c a f f o l d i n g .  F u r t h e r ,  a p p e l l a n t  e i t h e r  

performed h i s  work o r  r i s k e d  being te rmina ted .  Under t h e s e  

c i rcumstances  he i s  n o t  c o n t r i b u t o r i l y  n e g l i g e n t  a s  a  m a t t e r  

of law. Shannon a t  4 4 0 ,  4 4 1 .  

CONCLUSION: 

I n  summary we hold (1) t h e  g e n e r a l  c o n t r a c t o r ,  Kober 

Cons t ruc t ion ,  had a  nondelegable du ty  t o  comply wi th  t h e  

p r o v i s i o n s  of i t s  c o n t r a c t  wi th  Yellowstone County; ( 2 )  t h e  

p r o v i s i o n s  of t h e  Sca f fo ld ing  Act,  s e c t i o n  50-77-101, MCA, 

and t h e  Sa fe  P l ace  s t a t u t e ,  50-71-201, MCA, a r e  a p p l i c a b l e  

t o  t h e  g e n e r a l  c o n t r a c t o r  who remained i n  d i r e c t  c o n t r o l  

under t h e  d o c t r i n e  of nondelegable du ty ;  ( 3 )  O.S.H.A. regula -  

t i o n s ,  and t h e  v i o l a t i o n  t h e r e o f ,  a r e  on ly  evidence of 

neg l igence ;  and ( 4 )  a p p e l l a n t  was n o t  g u i l t y  of c o n t r i b u t o r y  

negl igence a s  a  m a t t e r  of law. 

The D i s t r i c t  Court  e r r e d  i n  g r a n t i n g  summary judgment 

i n  favor  of Kober Cons t ruc t ion .  The c a s e  i s  remanded t o  t h e  

D i s t r i c t  Court  f o r  t r i a l  under t h e  l e g a l  p r i n c i p l e s  enunc ia ted  

h e r e i n .  

C 
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W e  concur: 
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