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Mr. J u s t i c e  John  Conway H a r r i s o n  d e l i v e r e d  t h e  Op in ion  o f  
t h e  C o u r t .  

Ca rdwe l l  a p p e a l s  h i s  c o n v i c t i o n  by a  G a l l a t i n  County 

j u r y  of  t amper ing  w i t h  a  w i t n e s s  and misdemeanor a s s a u l t .  

I n  S t a t e  v. Ca rdwe l l  ( 1 9 8 0 ) ,  - Mont. - , 609 P.2d 

1230 ,  37 St .Rep.  750, we r e v e r s e d  t h e  d e f e n d a n t ' s  f i r s t  

c o n v i c t i o n s  on c h a r g e s  of  a i d i n g  and a b e t t i n g  a n o t h e r  i n  t h e  

commission o f  t h e  o f f e n s e  o f  t a m p e r i n g  w i t h  w i t n e s s e s  and 

a g g r a v a t e d  a s s a u l t .  I n  d o i n g  s o ,  we r u l e d  t h a t  s e c t i o n  

46-11-403 ,  MCA, a l l o w i n g  t h e  amendment  o f  a  c r i m i n a l  

i n f o r m a t i o n  w i t h o u t  l e a v e  o f  c o u r t ,  was u n c o n s t i t u t i o n a l .  

Af t e r  t h e  o p i n i o n  was e n t e r e d ,  Ca rdwe l l  a sked  t h i s  

C o u r t  f o r  an o r d e r  d i s c h a r g i n g  him from t h e  s t a t e  p r i s o n .  

We o r d e r e d  him r e l e a s e d  and bound o v e r  t o  G a l l a t i n  County 

a u t h o r i t i e s  f o r  r e a r r a i g n m e n t  on  t h e  o r i g i n a l  c h a r g e s .  

Defendan t  moved t h e  D i s t r i c t  C o u r t  f o r  d i s m i s s a l  on t h e  

g r o u n d s  of  d o u b l e  j e o p a r d y  and speedy  t r i a l  v i o l a t i o n s .  The 

mot ion  was d e n i e d .  

The c a u s e  went t o  t r i a l  on J u n e  1 0 ,  1980. The j u r y  

r e t u r n e d  a  v e r d i c t  o f  g u i l t y  on t h e  l e s s e r  i n c l u d e d  o f f e n s e s  

o f  misdemeanor a s s a u l t  and t a m p e r i n g  w i t h  a  w i t n e s s ,  a  

f e l o n y .  T h i s  a p p e a l  f o l l o w s .  

The u n d e r l y i n g  f a c t s  of  t h i s  c a s e  have  no b e a r i n g  on 

t h e  i s s u e s  i n v o l v e d  i n  t h e  a p p e a l  and w i l l  n o t  be r e c i t e d .  

They can  be found i n  our  f i r s t  C a r d w e l l  o p i n i o n ,  c i t e d  

above.  

Defendan t  o f f e r s  t h r e e  i s s u e s  f o r  ou r  rev iew:  

1. Did t h e  second  t r i a l  v i o l a t e  d e f e n d a n t ' s  r i g h t  t o  

be p r o t e c t e d  a g a i n s t  d o u b l e  j e o p a r d y  a s  g u a r a n t e e d  by t h e  

U n i t e d  S t a t e s  C o n s t i t u t i o n  and t h e  Montana C o n s t i t u t i o n ?  

2. Did t h e  a c t i o n  o f  t h i s  C o u r t  and t h e  s u b s e q u e n t  



d e t e n t i o n  and t r i a l  v i o l a t e  d e f e n d a n t ' s  r i g h t s  under  t h e  due  

p r o c e s s  c l a u s e s  o f  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n  and t h e  

Montana C o n s t i t u t i o n ?  

3. Was d e f e n d a n t ' s  r i g h t  t o  a  s p e e d y  t r i a l  d e n i e d ?  

Double  J e o p a r d y  

T h i s  C o u r t ' s  remand o r d e r  i n  S t a t e  v. C a r d w e l l ,  

s u p r a ,  p r o v i d e d :  "The c a u s e  is  r e v e r s e d  and t h e  amended 

i n f o r m a t i o n  a g a i n s t  t h e  d e f e n d a n t  is o r d e r e d  d i s m i s s e d . "  

C a r d w e l l  m a i n t a i n s  t h a t  h i s  s econd  t r i a l  v i o l a t e d  h i s  

c o n s t i t u t i o n a l  r i g h t s  a g a i n s t  d o u b l e  j e o p a r d y .  Benton  v .  

Maryland ( 1 9 6 9 ) ,  395 U.S. 784,  89 S.Ct .  2056, 23 L.Ed.2d 

707. See  a l s o  A r t .  11, S e c t i o n  25 ,  1972  Mont. C o n s t .  

De fendan t  c i t e s  numerous d e c i s i o n s  by t h i s  C o u r t  f o r  

t h e  p r o p o s i t i o n  t h a t  d o u b l e  j e o p a r d y  e x i s t s  whenever t h i s  

C o u r t  f a i l s  t o  o r d e r  a  new t r i a l .  S t a t e  v .  Hodgson ( 1 9 7 9 ) ,  

Mont. , 603 P.2d 246,  36 S t .Rep .  2121; S t a t e  v .  

H o l l i d a y  ( 1 9 7 9 ) ,  Mont . , 598 P.2d 1132 ,  36 S t .Rep .  

1535;  S t a t e  ex r e l .  Nelson  v. E l l s w o r t h  ( 1 9 6 2 ) ,  1 4 1  Mont. 

78,  375 P.2d 316. We do n o t  a g r e e  t h a t  s u c h  a  r u l e  c a n  be 

found  i n  t h e s e  d e c i s i o n s .  

I n  E l l s w o r t h ,  s u p r a ,  t h i s  C o u r t  e x p l a i n e d  t h a t  t h e  

r u l e  o f  l aw was c l e a r :  " . . . a  r e v e r s a l  o f  a  judgment  o f  

c o n v i c t i o n  upon a p p e a l  and a  r e t r i a l  d o e s  n o t  c o n s t i t u t e  

d o u b l e  j e o p a r d y . "  1 4 1  Mont. a t  81 .  

The r u l e  i n  E l l s w o r t h  was based  on t h e  c a s e  o f  S t a t e  

v .  Aus ( 1 9 3 7 ) ,  1 0 5  Mont. 82,  69 P.2d 584. C a r d w e l l  

u n d e r s c o r e s  t h e  l a n g u a g e  o f  Aus f o r  t h e  p u r p o s e  o f  

e m p h a s i z i n g  s e v e r a l  p o i n t s :  (1) when a  new t r i a l  is  

g r a n t e d ,  t h e  d e f e n d a n t  is n o t  p l a c e d  i n  d o u b l e  j e o p a r d y  b u t  



m e r e l y  s u b j e c t e d  t o  t h e  same j e o p a r d y  he  was i n  d u r i n g  t h e  

f i r s t  t r i a l ;  ( 2 )  t h e  d e f e n d a n t  may n o t  be t r i e d  a g a i n  f o r  

t h e  same o f f e n s e  e x c e p t  i n  t h e  c a s e  where a  new t r i a l  i s  

g r a n t e d  o r  o r d e r e d ;  and ( 3 )  a  p e r s o n  c o n v i c t e d  o f  a  c r i m e  

w a i v e s  h i s  c o n s t i t u t i o n a l  p r o t e c t i o n  a g a i n s t  b e i n g  twice i n  

j e o p a r d y  where a t  h i s  r e q u e s t  t h e  v e r d i c t  a g a i n s t  him is s e t  

a s i d e  and a  new t r i a l  g r a n t e d .  

Defendan t  Ca rdwe l l  a d m i t s  t h a t  i f  t h i s  C o u r t  had 

o r d e r e d  o r  g r a n t e d  a  new t r i a l ,  a s  i n  Aus and i ts  p rogeny ,  

he would n o t  have been a b l e  t o  c l a i m  t h a t  he  was p l a c e d  i n  

d o u b l e  j e o p a r d y  by t h e  second  t r i a l .  Ca rdwe l l  c o n c l u d e s  

t h a t  t h e  s a l i e n t  d i s t i n c t i o n  between t h e  p r e c e d e n t  c a s e s  

c i t e d  and h i s  c a s e  is t h e  a b s e n c e  o f  an  e x p r e s s  o r d e r  of  

t h i s  C o u r t  d i r e c t i n g  t h e  new p r o c e e d i n g .  

The i s s u e  b e f o r e  u s  i s  more p r o p e r l y  framed i n  t e r m s  

o f  whether  t h e  f a i l u r e  t o  s p e c i f i c a l l y  and e x p r e s s l y  o r d e r  a  

new t r i a l  n e c e s s a r i l y  p r e c l u d e s  f u r t h e r  a c t i o n .  I t  i s  o u r  

o p i n i o n  t h a t  it d o e s  n o t .  

Ca rdwe l l  c o r r e c t l y  r e c i t e s  t h e  c a s e  law a p p l i c a b l e  t o  

former  j e o p a r d y  p r o t e c t i o n s  a s  t h e y  have been  i n t e r p r e t e d  by 

t h i s  C o u r t  i n  t h e  Aus l i n e  o f  c a s e s .  We a r e  n o t  p e r s u a d e d  

by d e f e n d a n t ' s  l o g i c ,  however ,  t h a t  t h e  remand o r d e r  mus t  

o r d e r  a  new t r i a l  f o r  one t o  o c c u r .  Our remand o r d e r s  do 

n o t  e x i s t  i n  t h e  a b s t r a c t ,  i n d e p e n d e n t  o f  t h e  s u p p o r t i n g  

o p i n i o n .  I n  t h e  body o f  t h e  Ca rdwe l l  o p i n i o n ,  we w r o t e :  

" S e c t i o n  46-11-403(1) b e i n g  u n c o n s t i t u t i o n a l ,  
t h e  amended i n f o r m a t i o n  s h o u l d  h a v e  b e e n  
d i s m i s s e d  b y  t h e  D i s t r i c t  C o u r t  o n  t h e  
o r i g i n a l  mot ion  by C a r d w e l l ,  and he  s h o u l d  
n o t  have p roceeded  t o  t r i a l  on t h e  c h a r g e s  i n  
t h e  amended i n f o r m a t i o n .  S i n c e  t h e  D i s t r i c t  
C o u r t  f a i l e d  t o  d i s m i s s  t h e  amended 
i n f o r m a t i o n ,  we must  do  s o  now. However, 
o r d e r i n g  t h e  d i s m i s s a l  o f  t h e  a m e n d e d  ------- ---------- ----- -------------- 
i n f o r m a t i o n ,  we do  n o t  mean t o  p r e c l u d e  -- t h e  



I t  is u n r e a s o n a b l e  t o  u r g e  t h i s  C o u r t  t o  d i s r e g a r d  

i t s  own l anguage .  C l e a r l y ,  i t  was o u r  i n t e n t i o n  t o  l e a v e  

t h e  door  open t o  r e t r i a l .  Any a m b i g u i t y  c r e a t e d  b e c a u s e  o f  

t h e  w o r d i n g  o f  t h e  r e m i t t i t u r  o r d e r  i s  e l i m i n a t e d  b y  

r e f e r r i n g  t o  t h e  above l a n g u a g e .  We c o n c l u d e ,  t h e r e f o r e ,  

t h a t  a  new t r i a l  was indeed  g r a n t e d  by t h e  o r i g i n a l  o p i n i o n ,  

and w e  a r e  compel led  by t h e  p r e c e d e n t  c i t e d  by d e f e n d a n t  t o  

h o l d  t h a t  h i s  former  j e o p a r d y  r i g h t s  were n o t  v i o l a t e d  by 

h i s  second  t r i a l .  

Due P r o c e s s  

On A p r i l  23, 1980 ,  Ca rdwe l l  p e t i t i o n e d  t h i s  C o u r t  f o r  

an  o r d e r  d i s c h a r g i n g  him from c u s t o d y  i n  compl i ance  w i t h  

s e c t i o n  46-20-707, MCA. 

I n  a  May 1, 1 9 8 0 ,  o r d e r  t h i s  C o u r t  d i s c h a r g e d  

C a r d w e l l  from t h e  s t a t e  p r i s o n  and d i r e c t e d  t h a t  he  be 

r e t u r n e d  t o  G a l l a t i n  C o u n t y  f o r  r e a r r a i g n m e n t  o n  t h e  

o r i g i n a l  c h a r g e s .  C a r d w e l l  now o b j e c t s  on t h e  ground t h a t  

he  was d e n i e d  due p r o c e s s  o f  l aw ,  c i t i n g  t h e  F i f t h  and 

F o u r t e e n t h  Amendments t o  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n  and 

A r t i c l e  11, S e c t i o n  1 7 ,  o f  t h e  1972 Montana C o n s t i t u t i o n .  

C a r d w e l l  m a i n t a i n s  t h a t  t h i s  C o u r t  d i d  n o t  have  t h e  

a u t h o r i t y  t o  o r d e r  him r e a r r a i g n e d  u n d e r  t h e  o r i g i n a l  

c h a r g e s  i n  t h e  a b s e n c e  o f  a  new t r i a l  o r d e r  i n  t h e  o r i g i n a l  

o p i n i o n  o f  t h i s  C o u r t .  A s  w i t h  d e f e n d a n t ' s  d o u b l e  j e o p a r d y  

a rgument ,  h i s  i n i t i a l  p r e m i s e  t h a t  w e  d i d  n o t  g r a n t  a  new 

t r i a l  is e r r o n e o u s .  Only i f  w e  were  p e r s u a d e d  o f  t h a t  f a c t  

would  C a r d w e l l ' s  d u e  p r o c e s s  c l a i m s  h a v e  a n y  p o s s i b l e  



v a l i d i t y .  We a r e  n o t  s o  p e r s u a d e d .  

The s t a t u t e  we a r e  c h a r g e d  w i t h  d i s r e g a r d i n g ,  s e c t i o n  

46-20-707, MCA, p r o v i d e s  t h a t ,  " [ i ]  f  a  judgment a g a i n s t  t h e  

d e f e n d a n t  is  r e v e r s e d  w i t h o u t  o r d e r i n g  a  new t r i a l , "  t h i s  

C o u r t  must d i r e c t  t h a t  t h e  d e f e n d a n t  be d i s c h a r g e d  from 

c u s t o d y .  T h i s  argument  a g a i n  u r g e s  t h i s  C o u r t  t o  d i s r e g a r d  

t h e  l a n g u a g e  of t h e  o r i g i n a l  o p i n i o n  s t a t i n g  u n q u e s t i o n a b l y  

t h a t  t h e  r e v e r s a l  o f  t h e  D i s t r i c t  C o u r t ' s  judgment on t h e  

amended i n f o r m a t i o n  d i d  n o t  p r e c l u d e  t h e  r e f i l i n g  o f  c h a r g e s  

a g a i n s t  t h i s  d e f e n d a n t .  I n  l i g h t  o f  t h e  f a c t  t h a t  we d i d  

i n d e e d  g r a n t  a  new t r i a l ,  o u r  a c t i o n  was  b e y o n d  t h e  

p a r a m e t e r s  o f  s e c t i o n  46-20-707, MCA, and t h i s  C o u r t  was n o t  

bound by i t s  p r o v i s i o n s .  

Ca rdwe l l  f u r t h e r  a r g u e s  t h a t  t h e  o r i g i n a l  i n f o r m a t i o n  

had no e f f e c t  s i n c e  it became f u n c t u s  o f f i c i o  upon t h e  

f i l i n g  of  t h e  amended i n f o r m a t i o n .  42 C.J.S.  I n d i c t m e n t s  

and I n f o r m a t i o n s  B 238 a t  1248 .  T h e r e f o r e ,  when t h e  amended 

i n f o r m a t i o n  was d i s m i s s e d ,  t h e r e  was no i n f o r m a t i o n  t h e n  

e x i s t i n g  and C a r d w e l l  was i l l e g a l l y  d e t a i n e d .  T h i s  C o u r t  is  

o f  t h e  o p i n i o n  t h a t  t h e  d e f e n d a n t  h a s  i n c o r r e c t l y  

i n t e r p r e t e d  t h e  o p e r a t i o n  o f  t h e  d o c t r i n e  and t h a t  he  

m i s c o n s t r u e s  t h e  e f f e c t  o f  t h i s  C o u r t ' s  o r d e r  d i s m i s s i n g  t h e  

amended i n f o r m a t i o n .  

Al though t h e  q u e s t i o n  is  one  o f  f i r s t  i m p r e s s i o n  f o r  

t h i s  C o u r t ,  i t  is  o u r  o p i n i o n  t h a t  t h e  o r i g i n a l  p l e a d i n g s  

would become f u n c t u s  o f f i c i o  o n l y  i f  t h e  amended i n f o r m a t i o n  

were v a l i d .  T h i s  C o u r t  h e l d  i n  t h e  f i r s t  C a r d w e l l  o p i n i o n  

t h a t  t h e  amended p l e a d i n g  was n o t  v a l i d  u n d e r  t h e  

C o n s t i t u t i o n .  A s  a  r e s u l t ,  t h e  i n v a l i d  amendment c o u l d  n o t  

r e n d e r  t h e  o r i g i n a l  i n f o r m a t i o n  f u n c t u s  ----- o f f i c i o .  T h i s  



r u l i n g  a d o p t s  t h e  p o s i t i o n  e n u n c i a t e d  i n  S t a t e  v .  Thompson 

(Mo. 1 9 6 5 ) ,  392 S.W.2d 617 ,  t h a t  where an u n a u t h o r i z e d  o r  

o t h e r w i s e  i m p r o p e r  amended i n f o r m a t i o n  i s  q u a s h e d  o r  

d i s m i s s e d ,  f u r t h e r  p r o c e e d i n g s  may be had on t h e  o r i g i n a l  

i n f o r m a t i o n .  

T h i s  C o u r t ' s  o r d e r  d i s m i s s i n g  t h e  amended i n f o r m a t i o n  

s i m p l y  wiped t h e  s l a t e  c l e a n  i n  D i s t r i c t  C o u r t  f rom t h a t  

p o i n t  i n  t i m e  a t  which we d e t e r m i n e d  t h a t  t h e  S t a t e ' s  

amended i n f o r m a t i o n  had n o t  been  p r o p e r l y  f i l e d .  The o r d e r  

had no e f f e c t  on t h e  p r o c e e d i n g s  t h a t  o c c u r r e d  p r i o r  t o  t h a t  

t i m e ,  i n c l u d i n g  t h e  f i l i n g  o f  t h e  o r i g i n a l  i n f o r m a t i o n .  A s  

a  r e s u l t ,  t h i s  C o u r t  p r o p e r l y  o r d e r e d  t h a t  d e f e n d a n t  be  

bound o v e r  t o  t h e  D i s t r i c t  C o u r t  t o  p r o c e e d  from t h a t  p o i n t .  

Speedy T r i a l  

C a r d w e l l  c i t e s  o u r  d e c i s i o n  i n  S t a t e  v .  H a r v e y  

(19791 ,  Mont. , 603 P.2d 661 ,  36 S t .Rep .  2035, 

a r g u i n g  t h a t  when t h i s  C o u r t  c o n s i d e r s  t h e  f a c t o r s  r e l a t i n g  

t o  speedy  t r i a l  g u a r a n t e e s  w e  s h o u l d  r e v e r s e  h i s  c o n v i c t i o n .  

The d e f e n d a n t  a l l e g e s  t h a t  u n n e c e s s a r y  d e l a y  h a s  

d e p r i v e d  him o f  h i s  r i g h t  t o  a  s p e e d y  t r i a l ,  a n d  

s p e c i f i c a l l y  names t h i s  C o u r t  a s  t h e  p r i m a r y  m a l i n g e r e r  i n  

t h e  r e s o l u t i o n  o f  h i s  f i r s t  a p p e a l .  C a r d w e l l  c l a i m s  t h a t  

t h e  174 d a y s  we used  t o  d e c i d e  t h e  c a s e  was u n r e a s o n a b l e  and 

t h a t  h i s  c o n v i c t i o n  s h o u l d  be r e v e r s e d .  We c a n n o t  a g r e e .  

Once a g a i n  d e f e n d a n t ' s  a s s i g n m e n t  o f  e r r o r  h i n g e s  

upon a  f i n d i n g  t h a t  t h e r e  was no new t r i a l  g r a n t e d  by u s  i n  

t h e  p r e v i o u s  C a r d w e l l  o p i n i o n .  For t h e  r e a s o n s  d i s c u s s e d  

above ,  w e  f i n d  t h a t  w e  g r a n t e d  a  new t r i a l  by t h e  l a n g u a g e  

o f  t h e  o p i n i o n ,  i f  n o t  by t h e  r e m i t t i t u r  o r d e r .  T h i s  b e i n g  



t h e  c a s e ,  C a r d w e l l  is i n  e r r o r  when h e  a r g u e s  t h a t  t h e  

c r u c i a l  t i m e  f rame began upon h i s  a r r e s t .  W e  a d o p t e d  t h e  

p o s i t i o n  i n  S t a t e  v .  S a n d e r s  ( 1 9 7 3 ) ,  1 6 3  Mont. 209,  516 P.2d 

372,  t h a t ,  i n  c a s e s  o f  r e t r i a l ,  i t  is t h e  t i m e  o f  t h e  

r e m i t t i t u r  which is c o n t r o l l i n g  i n  d e t e r m i n i n g  d e f e n d a n t ' s  

r e l a t i v e  speedy  t r i a l  r i g h t s .  

I n  t h i s  c a s e ,  t h e  t i m e  e l a p s e d  be tween  t h i s  C o u r t ' s  

r e m i t t i t u r  and d e f e n d a n t ' s  s econd  t r i a l  was t h i r t y - t h r e e  

d a y s .  W e  do  n o t  f i n d  t h i s  p e r i o d  o f f e n s i v e  t o  C a r d w e l l ' s  

c o n s t i t u t i o n a l  g u a r a n t e e s  o r  p r e j u d i c i a l  t o  h i s  c a u s e .  

Compare S t a t e  v. Harvey ,  s u p r a .  

We a f f i r m .  

We c o n c u r :  


