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M r .  Ch i e f  J u s t i c e  F rank  I .  Haswell d e l i v e r e d  t h e  O p i n i o n  of t h e  
C o u r t .  

Burch Pa lmer  b r o u g h t  d e c l a r a t o r y  judgment  ac t  i o n  i n  t h e  

S i x t e e n t h  J u d i c i a l  D i s t r i c t  C o u r t ,  C u s t e r  County ,  f o r  t h e  p u r p o s e  

o f  d e t e r m i n i n g  t h e  c o n s t i t u t i o n a l i t y  of s e c t i o n  23-5-311, MCA. 

Pa lmer  a p p e a l s  f rom t h e  D i s t r i c t  C o u r t ' s  o r d e r  d e c l a r i n g  t h e  sta- 

t u t e  c o n s t i t u t i o n a l .  W e  a f f i r m .  

On a p p e a l  Pa lmer  ra ises  t h e  f o l l o w i n g  i s s u e s :  

1. Does s e c t i o n  23-5-311, MCA, u n c o n s t i t u t i o n a l l y  deny  

e q u a l  p r o t e c t i o n  of  t h e  l aws?  

2 .  Is s e c t i o n  23-5-311, MCA, s p e c i a l  l e g i s l a t i o n  which 

v i o l a t e s  1972  Mont. C o n s t . ,  A r t .  V . ,  § 12?  

3 .  Is s e c t i o n  23-5-311, MCA, v o i d  f o r  v a g u e n e s s ?  

Pa lmer  is t h e  owner and o p e r a t o r  of  t h e  A l t a  S a l o o n  i n  

Miles C i t y ,  Montana.  On Augus t  8, 1979 ,  t h e  S t a t e  f i l e d  a n  

i n f o r m a t i o n  c h a r g i n g  Pa lmer  w i t h  c o n d u c t i n g  a n  u n a u t h o r i z e d  c a r d  

game, s p e c i f i c a l l y  a b l a c k j a c k  game, i n  v i o l a t i o n  of s e c t i o n s  

23-5-311 and 331,  MCA. Pa lmer  c h a l l e n g e d  t h e  c o n s t i t u t i o n a l i t y  

o f  t h e  s t a t u t e s ,  b u t  t h e  Dis t r ic t  C o u r t  r u l e d  a d v e r s e l y  to P a l m e r  

and  t h i s  C o u r t  d e c l i n e d  to  i s s u e  a w r i t  of s u p e r v i s o r y  c o n t r o l .  

The p a r t i e s  t h e n  s t i p u l a t e d  t h a t  t h e  S t a t e  would s t a y  any  f u r t h e r  

p r o s e c u t i o n  p r o c e e d i n g s  i f  Pa lmer  b r o u g h t  t h e  i n s t a n t  d e c l a r a t o r y  

a c t i o n .  T h i s  a p p e a l  f o l l o w s  t h e  D i s t r i c t  C o u r t  r u l i n g  i n  f a v o r  

o f  t h e  S t a t e  i n  t h e  d e c l a r a t o r y  a c t i o n .  

S e c t i o n  23-5-311, MCA, r e a d s  as f o l l o w s :  

" A u t h o r i z e d  c a r d  games: (1) I t  is u n l a w f u l  f o r  
a n y  p e r s o n  to  c o n d u c t  or  p a r t i c i p a t e  i n  any  c a r d  
game or make any  t a b l e s  a v a i l a b l e  f o r  t h e  
p l a y i n g  of  c a r d  games e x c e p t  t h o s e  c a r d  games 
a u t h o r i z e d  by t h i s  p a r t .  

" ( 2 )  The c a r d  games a u t h o r i z e d  by t h i s  pa r t  are 
and  are l i m i t e d  to  t h e  c a r d  games known as 
b r i d g e ,  c r i b b a g e ,  h e a r t s ,  pangu ingue  , p i n o c h l e ,  
p i t c h ,  rummy, w h i s t ,  solo,  and poke r . "  

P a l m e r  a r g u e s  t h e  s e c t i o n  mus t  be d e c l a r e d  i n v a l i d  as a d e n i a l  of  

e q u a l  p r o t e c t i o n  b e c a u s e  it d i s t i n g u i s h e s  be tween  d i f f e r e n t  act i- 

v i t i e s  w i t h i n  t h e  same g e n e r i c  class of c a r d  games a b s e n t  any  

r a t i o n a l  b a s i s  o r  c o m p e l l i n g  s t a t e  i n t e r e s t  t o  s u p p o r t  t h e  



d i s t i n c t i o n .  Pa lmer  i n s i s t s  t h i s  s t a t u t o r y  c l a s s i f i c a t i o n  

d i s c r i m i n a t e s  n o t  o n l y  a g a i n s t  c e r t a i n  c a r d  games, b u t  a l s o  

a g a i n s t  g a m b l e r s  who d e s i r e  to  c o n d u c t  and p a r t i c i p a t e  i n  t h o s e  

u n a u t h o r i z e d  c a r d  games. 

N e v e r t h e l e s s  w e  f i n d  t h e  s t a t u t e  a p p l i e s  u n i f o r m l y  across- 

t h e - b o a r d  t o  a l l  p e r s o n s  w i t h i n  t h e  S t a t e  of Montana. T h e r e  is 

c o n s e q u e n t l y  no c l a s s i f i c a t i o n  w h a t e v e r .  A c c o r d i n g l y  t h e  e q u a l  

p r o t e c t i o n  a rgument  is n o t  p r o p e r l y  b e f o r e  u s ,  and w e  need n o t  

e n g a g e  i n  e q u a l  p r o t e c t i o n  a n a l y s i s  as s e t  f o r t h  i n  S t a t e  v. J a c k  

( 1 9 7 5 ) ,  1 6 7  Mont. 456,  539 P.2d 726.  I n s t e a d ,  w e  need go no  

f u r t h e r  t h a n  S t a t e ,  E t c .  v .  Dis t r ic t  C o u r t ,  E t c .  ( 1 9 7 9 ) ,  

Mont . , 5 9 1  P.2d 656 ,  36 S t .Rep .  489,  ( h e r e i n a f t e r  Z a n d e r ) ,  i n  

d i s p o s i n g  o f  t h i s  i s s u e .  

I n  Zander  w e  h e l d :  

" C r i m i n a l  s t a t u t e s  need n o t  a p p l y  t o  a l l  a r e a s  
t h a t  may be i n j u r i o u s  t o  p u b l i c  h e a l t h  and 
f a i l u r e  of  t h e  l e g i s l a t u r e  to do  so d o e s  n o t  
c o n s t i t u t e  d e n i a l  of  e q u a l  p r o t e c t i o n  of t h e  
laws. ( C i t i n g  case. ) D e t e r m i n a t i o n  o r  c lass i -  
f i c a t i o n  of  t h e  s u b j e c t s  of l e g i s l a t i o n  d o e s  n o t  
d e n y  e q u a l  p r o t e c t i o n .  ( C i t i n g  c a s e s .  ) I f  a l l  
p e r s o n s  i n  t h e  same c lass  are t r e a t e d  a l i k e ,  
t h e r e  is no v i o l a t i o n  of e q u a l  p r o t e c t i o n .  
( C i t i n g  cases. ) Here t h e r e  is b u t  one  c l a s s  and 
a l l  p e r s o n s  w i t h i n  t h a t  c lass  are t r e a t e d  
e q u a l l y  s a t i s f y i n g  c o n s t i t u t i o n a l  e q u a l  p r o t e c -  
t i o n  r e q u i r e m e n t s . "  591  P.2d a t  661,  36 S t .Rep .  
a t  494,  495. 

We do  n o t  r e a c h  a d e t e r m i n a t i o n  of  w h e t h e r  any ,  some, o r  

a l l  c a r d  games s h o u l d  be a u t h o r i z e d .  T h i s  is p a t e n t l y  a q u e s t i o n  

o f  s t a t e  l a w  f o r  d e t e r m i n a t i o n  by t h e  l e g i s l a t u r e .  The l e g i s l a -  

t u r e  h a s  spoken  i n  t h i s  i n s t a n c e  t h r o u g h  i t s  e n a c t m e n t  of  t h e  

Card  G a m e s  A c t ,  s e c t i o n s  23-5-301 e t  s e q . ,  MCA. The A c t  

e x p r e s s e s  t h e  l e g i s l a t i v e  i n t e n t i o n  t h a t  o n l y  c e r t a i n  c a r d  games 

b y  which p a r t i c i p a n t s  v i e  a g a i n s t  one  a n o t h e r ,  i n t e r  - se ,  s h a l l  

b e  a u t h o r i z e d  and t h a t  c a r d  games where  each  p l a y e r  v i e s  a g a i n s t  

t h e  house  are p r o h i b i t e d .  The o b v i o u s  l e g i s l a t i v e  p u r p o s e  is to 

b a n  c a s i n o - t y p e  gambl ing .  S i n c e  t h e  l e g i s l a t u r e  h a s  e x e r c i s e d  

i t s  a u t h o r i t y  i n  an  evenhanded  f a s h i o n ,  it h a s  n o t  r u n  a f o u l  of  

t h e  e q u a l  p r o t e c t i o n  d o c t r i n e .  We t h e r e f o r e  w i l l  n o t  i n t r u d e  on  



t h e  l e g i s l a t i v e  p r e r o g a t i v e  u n d e r  t h e  q u e s t i o n a b l e  t h e o r y  t h a t  

t h e r e  is no p o l i c y  b a s i s  f o r  t h e  A c t  and t h a t  t h e  l e g i s l a t u r e  had 

n o  r a t i o n a l  b a s i s  f o r  i t s  e n a c t m e n t .  Zande r ,  591  P.2d a t  660,  36 

P a l m e r ' s  s econd  a rgumen t  is a c o r o l l a r y  t o  h i s  f i r s t :  

t h a t  s e c t i o n  23-5-311, MCA, is s p e c i a l  l e g i s l a t i o n  which d i s c r i -  

m i n a t e s  a g a i n s t  b l a c k j a c k  and t h o s e  g a m b l e r s  who p r e f e r  to p l a y  

b l a c k j a c k .  Pa lmer  i n s i s t s  t h e  s p e c i a l  l e g i s l a t i o n  v i o l a t e s  1972  

Mont. C o n s t .  A r t .  V, § 12. T h i s  app roach  toward i n v a l i d a t i n g  t h e  

s t a t u t e  is e q u a l l y  u n p e r s u a s i v e .  

I n  Arps  v. S t a t e  Highway Commission ( 1 9 3 1 ) ,  90 Mont. 1 5 2 ,  

164-5,  300 P. 549,  554,  o v e r r u l e d  on o t h e r  g r o u n d s ,  Burgan & 

Walke r  v. S t a t e  Highway Comm'n ( 1 9 4 3 ) ,  1 1 4  Mont. 459, 1 3 7  P.2d 

663,  t h i s  C o u r t  a r t i c u l a t e d  t h e  f o l l o w i n g  d i s t i n c t i o n  be tween  

s p e c i a l  and g e n e r a l  l e g i s l a t i o n :  

"The o b j e c t  of  t h e  p r o h i b i t i o n  of  s p e c i a l  o r  
l o c a l  laws is to p r e v e n t  a d i v e r s i t y  of laws 
r e l a t i n g  t o  t h e  same s u b j e c t .  ( C i t a t i o n s .  ) A l a w  
i s  n o t  local  or s p e c i a l  i n  a c o n s t i t u t i o n a l  
s e n s e  t h a t  o p e r a t e s  i n  t h e  same manner upon a l l  
p e r s o n s  i n  l i k e  c i r c u m s t a n c e s .  ' G e n e r a l  laws 
a re  t h o s e  which re la te  t o  o r  b ind  a l l  w i t h i n  t h e  
j u r i s d i c t i o n  o f  t h e  law-making power ,  and i f  a 
l a w  is g e n e r a l  and o p e r a t e s  u n i f o r m l y  and 
e q u a l l y  upon a l l  b r o u g h t  w i t h i n  t h e  r e l a t i o n  and 
c i r c u m s t a n c e s  f o r  which it p r o v i d e s  it is n o t  a 
l o c a l  or  s p e c i a l  law i n  t h e  c o n s t i t u t i o n a l  
s e n s e .  I' 

A s  w e  have  a l r e a d y  n o t e d ,  s e c t i o n  23-5-311, MCA, makes it 

u n l a w f u l  f o r  - a n y  p e r s o n  to  c o n d u c t  or p a r t i c i p a t e  i n  any  c a r d  

game n o t  s p e c i f i c a l l y  a u t h o r i z e d .  The s t a t u t e  is g e n e r a l  and 

o p e r a t e s  u n i f o r m l y  and e q u a l l y  upon a l l  p e r s o n s  i n  t h e  S t a t e  of 

Montana.  The s t a t u t e  t h u s  c l e a r l y  is a g e n e r a l  r a t h e r  t h a n  a  

l o c a l  or s p e c i a l  l a w  i n  t h e  c o n s t i t u t i o n a l  s e n s e .  

P a l m e r  l a s t l y  a t t a c k s  s e c t i o n  23-5-311, MCA, on  v a g u e n e s s  

g r o u n d s .  H e  a r g u e s  t h a t  s i n c e  t h e r e  are no p r o v i s i o n s  d e f i n i n g  

t h e  a u t h o r i z e d  c a r d  games s u c h  as p o k e r ,  o r  t h e  u n a u t h o r i z e d  c a r d  

games s u c h  as b l a c k j a c k ,  it is n o t  p o s s i b l e  f o r  a p r o s p e c t i v e  

c a r d  game o p e r a t o r  or p a r t i c i p a n t  to a d e q u a t e l y  d e t e r m i n e  



w h e t h e r  a g i v e n  game is a u t h o r i z e d  u n d e r  t h e  s t a t u t e .  

W e  need n o t  a d d r e s s  t h e  m e r i t s  of  t h i s  i s s u e .  The word 

" p o k e r " ,  which P a l m e r  is h e r e  a t t a c k i n g  as u n c o n s t i t u t i o n a l l y  

vague ,  is o f  a n c i e n t  and common u n d e r s t a n d i n g .  Pa lmer  is 

a p p a r e n t l y  knowledgeab l e  of  t h e  meaning o f  p o k e r ,  a t  l e a s t  to t h e  

e x t e n t  t h a t  b l a c k j a c k  is  n o t  encompassed w i t h i n  t h a t  meaning.  A t  

n o  t i m e  h a s  Pa lmer  c o n t e n d e d  t h e  b l a c k j a c k  game he conduc t ed  a t  

t h e  A l t a  S a l o o n  was a v a r i a t i o n  of p o k e r .  P a l m e r ' s  c o u n s e l  

a d m i t t e d  a t  ora l  a rgumen t  t h a t  Pa lmer  and o t h e r s  i n  h i s  p o s i t i o n  

i n  f a c t  r e a l i z e  t h a t  b l a c k j a c k  d e f i n i t e l y  is n o t  a v a r i a t i o n  of 

p o k e r .  S i n c e  Pa lmer  was n e i t h e r  i n j u r e d  n o r  j e o p a r d i z e d  by t h e  

a l l e g e d  v a g u e n e s s  o f  t h e  word "poke r " ,  hence  by t h e  o p e r a t i o n  of 

t h e  s t a t u t e ,  he  l a c k s  s t a n d i n g  t o  c h a l l e n g e  i t s  c o n s t i t u t i o n a l i t y  

o n  t h a t  b a s i s .  S t a t e  v. K i r k l a n d  ( 1 9 7 9 ) ,  Mont. 6 0 2  P.2d 

586 ,  590,  36 S t .Rep .  1963 ,  1966;  S t a t e  v. McFarlan ( 1 9 2 7 ) ,  7 8  Mont. 

1 5 6 ,  252 P. 805.  

Af f  i rmed .  

C h i e f  J u s t i c e  

M r .  J u s t i c e  J o h n  C.  Sheehy d i s s e n t i n g :  

I d i s s e n t .  I would f i n d  t h e  Card G a m e s  A c t  i n v i d i o u s l y  

d i s c r i m i n a t o r y  and s t r i k e  it 9ew.q. 


